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United States Court of Appeals 
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Axrcureatp EB. Roxzerrs, Appellant 
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Sranitey R. Resor, Secretary of the Army (successor 
in office to Cyrus R. Vance) 


Davi E. McGrerert, Under Secretary of the Army 
(successor in office to Stephen Ailes) 


Masor GeneraL Kennetu G. Wicxnam, U.S. Army, The 
Adjutant General, United States Army (successor in 
office to Major General Joe C. Lambert), Appellees. 


Appeal From the United States District Court for the 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2106-62 


Arcurpatp E. Roserts, Plaintiff 
Vv. 


Cyrus R. Vance, et au., Defendants 


Memorandum 


When this case was previously before this Court on cross- 
motions for summary judgment, defendants’ motion was 
granted and plaintiff’s motion was denied. On appeal this 
Court’s order granting the defendants’ motion was re- 
versed and its order denying plaintiff’s motion was set 
aside. The case was remanded to this Court ‘‘to consider 
this [plaintiff’s] motion in light of this opinion, and to 
conduct such further proceedings as may be necessary to 
determine the extent of the relief required.”? Archibald 
E. Roberts v. Cyrus R. Vance, Secretary of the Army, et al., 
—— US. App. D.C. ——, —— F.2d (No. 17801, June 
18, 1964). 


Following the remand the defendants filed another mo- 
tion for summary judgment. The plaintiff and the de- 
fendants differ as to the effect of the remand as well as in 
their respective interpretations of the Court of Appeals 
opinion. 


Plaintiff asserts that this Court has but one duty: to 
determine the proper relief to be afforded him on his motion 
for summary judgment. Defendants take the position that 
this Court is to consider whether they are entitled to sum- 
mary judgment in light of certain documentary evidence 
submitted with their present motion. The Court is of the 


1 See Court of Appeals opinion for material facts. 
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opinion that defendants have misconstrued the remand and 
opinion and it agrees with the plaintiff that, in light of the 
opinion of the Court of Appeals, its sole function is to grant 
plaintiff’s motion and to determine the proper relief for 
plaintiff. To hold otherwise would require this Court to 
disregard the explicit direction of the Court of Appeals 
“to consider this [plaintiff’s] motion in light of this 
opinion, and to conduct such further proceedings as may be 
necessary to determine the extent of the relief required’’— 
that is relief to the plaintiff as footnote 11 of the opinion 
of the Court of Appeals makes clear. 


Defendants’ present motion for summary judgment is 
denied. Plaintiff’s motion for summary judgment is 
granted in light of the opinion of the Court of Appeals. 


Concerning the relief to be granted plaintiff, his counsel 
on the hearing on remand stated that he would be unable 
to furnish proof that plaintiff was entitled to be promoted 
to the rank of Lieutenant Colonel which promotion request 
was included in the third prayer of plaintiff’s complaint. 
At that hearing counsel for both parties stated that in their 
opinion they could agree on the proper relief to be afforded 
plaintiff if this Court were to hold for him. Counsel shall 
present within ten days of the date of this memorandum an 
order granting plaintiff’s motion, denying defendants’ 
motion and setting forth the agreed to relief for plaintiff. 


April 28, 1965 
Wittusm B. Jones 
Judge 
Ourver GascH, Esq. 
Attorney for Plaintiff 
Josepu M. Hannon, Esq. 


Assistant United States Attorney 
Attorney for Defendants 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2106-62 


Order 


This cause came on for hearing upon the motions of 
plaintiff and defendants for summary judgment, and upon 
consideration of the motions and exhibits and memoranda 
filed in support thereof and in opposition thereto, and it 
appearing to the Court that its function on remand is to 
consider plaintiff’s motion in the light of the opinion of 
the United States Court of Appeals in the cause entitled 
Archibald E. Roberts v. Cyrus R. Vance, et al., —— US. 
App. D.C. , — F. 2d —, dated June 18, 1964, and 
to conduct such further proceedings as may be necessary to 
determine the extent of the relief required; the Court has, 
however, carefully considered the Motion for Summary 
Judgment filed by the defendants, together with the 
extensive exhibits and memoranda filed in support there- 
of and has heard respective counsel present oral argu- 
ment in support of each motion and in opposition thereto, 
and having fully considered the matter, it is by the Court 
this 12th day of May, 1965, 


Ornperep that the order of the Secretary of the Army 
dated April 27, 1962, relieving plaintiff from active duty 
status in the United States Army and transferring him to 
inactive duty status be, and the same is hereby declared 
null and void for the reason that the Court of Appeals has 
held that the said order was not issued in compliance with 
applicable Army regulations binding upon the said Secre- 
tary; and it is 


FurrHer Orperep that any and all orders issued by the 
subordinates of the Secretary of the Army implementing 
the Secretary’s order of April 27, 1962 be and the same are 
hereby declared null and void; and it is 


0 


FurrHer Orperep that plaintiff’s Motion for Summary 
Judgment upon the remand be, and the same is hereby 
granted and the defendants’ Motion for Summary Judg- 
ment on the remand be, and the same is hereby denied; 
and it is 

FurtHER Orperep that defendants restore plaintiff to 
the status which he occupied in the United States Army 
prior to the unlawful action heretofore set aside, together 
with all the rights, privileges and emoluments to which he 
would have been entitled, both by law and regulations, but 
for the unlawful and invalid order hereinbefore declared 
null and void; and it is 


FurrHEeR Orverep that a stay of this order be and the 
same is hereby granted for a period of ten days beyond 
the date upon which the defendants file a notice of appeal, 
in the event an appeal is taken, or alternatively, for a period 
of sixty days from the date of this order, whichever occurs 
first. 


/s/ Wm. B. JoNnEs 
United States District Judge 
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(Filed July 2, 1965) 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
SEPTEMBER TERM, 1964 


C.A. No. 2106-62 
No. 19,474 


Cyrus R. Vance, Secretary of the Army, et al., Appellants, 
Vv. 
AgcursaLp EB, Roserts, Appellee. 
Before: Bazelon, Chief Judge, Danaher and Burger, Cir- 
cuit Judges. 
Order 


This case came on for hearing on appellee’s motion for 
summary affirmance, and on appellants’ motion for stay 
pending appeal, and said motions were argued by counsel. 


Upon consideration whereof, it is 


Orperep by the court that the order of the District Court 
appealed from in this case is hereby affirmed, and it is 


FurrHer Orperep by the court that the effectiveness of 
the said order of the District Court is stayed until issuance 
of the certified copy of this order under Rule 27 of the 
General Rules of this Court. 

Per Curiam. 


Dated: July 21, 1965 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2106-62 


Motion for Compliance 


Motion for an Order directing the Seeretary of the Army 
to restore Plaintiff to the Army status which he would 
have enjoyed but for the illegal action of the Secretary, 
so found by this Court in its Order issued May 12, 1965, 
and affirmed on appeal by the United States Court of Ap- 
peals for the District of Columbia Circuit on June 21, 1965. 


4. Plaintiff, Archibald E. Roberts, is a citizen of the 
United States and of the State of Colorado, now residing 
in Fort Collins, Colorado. 


a. Plaintiff after serving in the Army during the World 
War ILI in both the European and Pacific theatres as an 
enlisted man and officer, renewed his Army service in 1950 
in the Korean War where he attained the grade and rank 
of Major by appointment of the President. 

b. Plaintiff continued his active duty and served in said 
rank overseas in Germany, and, at the time of the Secretary 
of the Army’s illegal action complained of herein, was on 
active duty at Fort Lee, Virginia. 


c. While so serving, to wit, on April 27, 1962, plaintiff 
was by order of the then Secretary of the Army relieved 
from Active duty and transferred to an inactive status. 


d. As of the date of such order plaintiff had acerued 
active service time of eighteen (18) years and nine (9) 
months, more than fourteen (14) years of which had been 
as an officer. 


e. On information and belief, plaintiff alleged that prior 
to April 27, 1962 and at all times material herein, the 
Department of the Army, acting through its reviewing 
officers, had accorded to the plaintiff’s performance of duty 
the highest efficiency ratings, and had officially described 
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his performance ratings as superior and outstanding, and 
had found him to be an officer of superior intellect, loyal 
and trustworthy, and a man whose morals and character 
were above reproach. 


2. Defendant No. 1, Stanley R. Resor, here sued in 
his official capacity, is the duly qualified and acting Secre- 
tary of the Army, and the successor in office of the afore- 
said Cyrus R. Vance, having his official place of business 
at the seat of the government in Washington, D.C., and is 
authorized to take final action in cases involving the trans- 
fer of reserve officers from active to inactive status, pur- 
suant to the authority and subject to the limitations pro- 
vided by pertinent Acts of Congress and the Constitution 
of the United States, that is to say, Section (d) of the Act 
of July 9, 1956, Public Law No. 676 of the S4th Congress 
(2d Session), and the Fifth Amendment to the Constitution 
of the United States. 


3. Defendant No. 2, David E. McGiffert, here sued in 


his official capacity, is the duly qualified and acting Under 
Secretary of the Army, and the successor in office of 
Stephen Ailes, having his official place of business at the 
seat of government in Washington, D.C., and is authorized 
by defendant No. 1 to take final action for him in his 
absence. 


4. Defendant No. 3, Major General Kenneth G. Wickham, 
is successor in office of Major General Joe C. Lambert, and 
is the duly qualified and acting Adjutant General, having 
his official place of business at the seat of government in 
Washington, D.C. Defendant No. 3, under the direction of 
defendant No. 1 and of defendant No. 2 and their suc- 
cessor in office and pursuant to regulations promulgated 
by defendant No. 1, effectuates all transfers of reserve 
officers from active status to inactive status. 

5. Following the action of the Secretary of the Army, 
plaintiff sought through every administrative avenue of 
relief a rectification of such illegal action, including, among 
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others, a request that he be accorded the benefit of legal 
representation, an ‘‘emolument”’ enuring to him by virtue 
of his officer rank, by the office of the Judge Advocate 
General, which benefit he was denied. 


6. Plaintiff, having thus exhausted his administrative 
remedies, sought the aid of this Court and after extended 
litigation this Court on May 12, 1965 issued its Order 
which was affirmed on appeal July 21, 1965, which Order 
forms the subject matter of the instant motion and pro- 
vides as follows: 

Orpenrep that the order of the Secretary of the Army 
dated April 27, 1962, relieving plaintiff from active 
duty status in the United States Army and transferring 
him to inactive duty status be, and the same is hereby 
declared null and void for the reason that the Court 
of Appeals has held that the said order was not issued 
in compliance with applicable Army regulations bind- 
ing upon the said Seeretary; and it is 

FurruHer Orverep that any and all orders issued by 
the subordinates of the Secretary of the Army imple- 
menting the Secretary’s order of April 27, 1962 be and 
the same are hereby declared null and void; and it is 


Furrner Orverep that plaintiff’s Motion for Sum- 
mary Judgment upon the remand be, and the same is 
hereby granted and the defendants’ Motion for Sum- 
mary Judgment on the remand be, and the same is 
hereby denied; and it is 

Furruer Orverep that defendants restore plaintiff to 
the status which he occupied in the United States Army 
prior to the unlawful action heretofore set aside, to- 
gether with all the rights, privileges and emoluments 
to which he would have been entitled, both by law and 
regulations, but for the unlawful and invalid order 
hereinbefore declared null and void. 


7. But for the aforesaid unlawful, invalid and void order 
of the Secretary of the Army dated April 27, 1962, the 
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plaintiff would have been promoted to the rank of Lieu- 
tenant Colonel, A.U.S., as of June 26, 1962, and would 
have been entitled to all the rights, privileges and emolu- 
ments appertaining to such rank. 


8. Plaintiff, following the issuance of the above recited 
order, instituted proceedings for the correction of his mili- 
tary records as provided for by Title 10 U.S.C. Section 
1052. In said proceedings plaintiff sought the following 
relief before the Army Board for Correction of Military 
Records: 


a. That such record be corrected to reflect promotion to 
the rank of Lieutenant Colonel, A.U.S., as of June 26, 1962, 
which promotion plaintiff would have received on June 26, 
1962, but for the said illegal action of the Secretary dated 
April 27, 1962 releasing plaintiff from active duty; and 
that the plaintiff be paid compensation in the rank of 
Lieutenant Colonel from June 26, 1962, until his ultimate 
retirement on September 30, 1965; and that his retirement 


pay should reflect and be predicated upon such promotion. 


b. That plaintiff be paid an amount that would reflect 
the value of the annual leave that plaintiff would have been 
entitled to but for the illegal action of the Secretary. 


The amount of said leave based upon the 30 days annual 
leave to which Army personnel are entitled, which has been 
denied to plaintiff by the Secretary’s illegal Order and the 
value of which plaintiff sought to recover in the proceeding 
before the Army Board for the Correction of Military 
Records, was 102 days covering the period from May 8, 
1962 (the date of the illegal separation) to September 30, 
1965, the date of plaintiff’s retirement. 


c. That plaintiff be reimbursed for the legal expenses 
amounting to $20,590.94 incurred by reason of the Secre- 
tary’s illegal action; that said summary and illegal dis- 
missal by the secretary deprived plaintiff of an ‘‘emolu- 
ment’’ attaching to his officer rank, to wit: The free legal 
assistance of Army counsel through the office of the Judge 
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Advocate General, thus necessitating the expenditure set 
forth above. 


9. On March 16, 1966, James J. Kelly, an examiner to 
whom the Army Board for Correction of Military Records 
assigned the plaintiff’s petition, issued his report entitled 
Case Summary, a copy of which is attached hereto as Ex- 
hibit ‘‘A’’, finding, in part, as follows: 


7. (Tab N) A DA Selection Board, which adjourned 
on 1 December 61, considered and selected the appl 
for promotion to Lt. Co., AUS. His name appears at 
Sequence 58 in DA Circular 624-3, dated 24 Jan 62, 
as recommended for promotion to Lt. Col. AUS. (In- 
formation received from TAGO indicated that had the 
appl not subsequently been RAD on 7 May 62, he would 
have been promoted to Lt. Col. AUS, on 26 Jun 62.) 


10. On April 13, 1966, the Army Board for Correction of 
Military Records held a hearing on plaintiff’s petition to 
correct his military record; the plaintiff appeared at said 
hearing in person, was represented by counsel, and pre- 
sented evidence in support of his demands for relief; and 
a true copy of the transcript of said hearing is attached 
hereto marked Exhibit ‘‘B’’. 


11. Following a hearing before the aforesaid Army 
Board, the defendant, Under Secretary David BE. McGiffert, 
issued the following Order: 


MEMORANDUM FOR THE ADJUTANT GENERAL: 

Having approved the findings, conclusions and 
recommendation of the Army Board for Correction of 
Military Records, and under the provisions of 10 U.S.C. 
1552, it is directed: 

1. That all of the Department of the Army records 
of AncurpaLp E. Roserts be corrected to show: 


a. that effective 30 September 1960, promoted to 
lieutenant colonel, United States Army Reserve; 
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b. that he was placed on the Army of the United 
States Retired List on 1 October 1965 in the grade 
of lieutenant colonel; and 


c. that at the time of his retirement from service 
on 30 September 1965, he was entitled to credit for 
24% days of accrued leave. 


2. That so much of the application of ArcutBatp E. 
Roserts, as pertains to reimbursement of $20,590.94 
for legal fees, and promotion to lieutenant colonel, 
Army of the United States, be, and hereby is, denied. 


12. The Secretary by his Order has failed, refused and 
neglected to comply with the aforesaid Order of the Court 
in the following particulars: 


a. That the Secretary has failed and refused to correct 
the records to show that but for the illegal action of his 
predecessor in office plaintiff would have received his pro- 
motion to Lieutenant Colonel, A.U.S., on June 26, 1962, as 


is admitted by Examiner Kelly at paragraph (7) of the 
Case Summary made to the Army Board for Correction of 
Military Records. 


b. That the Secretary has failed and refused to pay 
plaintiff the value of 102 days annual leave as requested. 


ce. That he has failed to reimburse plaintiff in the sum 
of $20,590.94 for legal expenses incurred by plaintiff, which 
but for the illegal and void order of the Secretary would 
not have been incurred. 


Wuererorr, plaintiff prays that this Court enter an 
order directing defendants Nos. 1, 2 and 3 to correct the 
Military Records of the plaintiff: 


(1) To reflect the promotion of plaintiff to Lieu- 
tenant Colonel, A.U.S., effective June 26, 1962. 


(2) To compensate plaintiff in accordance with the 
rank of Lieutenant Colonel, A.U.S., from June 26, 1962 
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to the date of his retirement, September 30, 1965, and 
to have his retirement pay reflect and be predicated 
upon such promotion. 


(3) To compensate plaintiff for 102 days of annual 
leave with interest thereon. 


4. To reimburse plaintiff for the sum of $20,590.94 
legal expenses incurred solely by reason of the illegal 
order of the Secretary of the Army, together with 
interest and the costs of the litigation necessary to vin- 
dicate his rights in this matter and such other and 
further relief as may be just and proper. 


/s/ AxcHIBALD E. Roserts 


Rosert E. Manveu 
Suite 620 Shoreham Building 
806 Fifteenth Street, NW 
Washington, D. C. 20005 
Telephone: 737-4660 
Counsel for the Plaintiff 


Districr or COLUMBIA, ss: 


Before me, this 5th day of January, 1967, personally 
appeared ArcHiBaLp E. Roserts, Lieutenant Colonel (Re- 
serve) known to me to be such, who deposed that he has 
read the foregoing Motion for Compliance, and that the 
statements of fact thereon are true, except as to those 
stated on information and belief and those he believes to be 
true. 


Sworn to before me this 5th day of January, 1967. 


RayMOND GODBERGEN 
Notary Public 


My commission expires on the 30th day of June, 1968. 
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Exhibit “A” 
ARMY BOARD FOR CORRECTION OF MILITARY RECORDS 
room 1E-517, THE PENTAGON 
WASHINGTON, D. c. 20310 


Roserts, ARCHIBALD EB. 
01 542 803 


Appearing: Appl: Yes 


Counsel: William W. Scott, Esq. 
1625 I Street, N.W. 
Washington, D. C. 


Robert E. Manuel, Esq. 
806 15th Street, N.W. 
Washington, D. C. 


Review Set For: 13 April 1966 


Reference File Number: 7.2 


CASE SUMMARY 


1. Appricant Requests: (TAB A) That his military 
records be corrected (1) to show him promoted to It col as 
of 26 Jun 62; (2) that he be paid an amount that would 
reflect the annual leave (102 days) that could have been 
taken but for his illegal separation from the Army on 7 
May 62; and (3) that he be compensated in the amount of 
$20,590.94 for attorney fees which he ineurred as a result 
of his illegal separation from the Army on 7 May 62. 


2, Appiicant States: (TAB A) That his RAD on 7 May 
62 was declared null and void by order of the District Court 
of the US for the District of Columbia which ordered his 
restoration to the status he held prior to RAD, with all 
rights, privileges, and emoluments to which he ‘would have 
been entitled both by law and regulations, had he not been 
RAD; and that because of such illegal RAD, he seeks cor- 
rection of an injustice in his records. 
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3. Recorps SHow: Military: 


DOB: 21 Mar 15 

Enl Svc: 2 Jun 39—18 Dec 42 

Acptd Aptmt and EAD: 19 Dec 42, 2d It, MAC, AUS 
Prom: ® Oct 43, 1st lt, AUS 

Prom: 1 ¥eb 45, Capt, AUS 

RAD: 29 Dee 45, Capt, AUS 

Acptd Aptmt (5 yr term): 1Sep 48, Capt, MAC, ORC 
Acptd Aptmt and EAD: 2 Sep 50, Capt, MAC, AUS 
Prom: 1 Oct 53, Major, MAC, USAR 

Prom: 21 Sep 56, Major, AUS 

RAD: 7 May 62, Major, USAR 

Total Active Svc: 18 yrs, 9 mos 

Restored to duty as of 

7 May 62: 5 Aug 65, Major, AUS 

RAD: 30 Sep 65, Major 

Retired (10 U.S.C. 3911): 1 Oct 65, Major 

Total Active Svc: 22 yrs, 2 mos, 2 days 

Total Svc for Pay 

Purposes: 26 yrs, 3 mos, 28 days 


4. (TABS O & P) Under the provisions of Para 15, AR 
135-155, dated 10 Jun 55, the appl, as a non-unit officer, be- 
came eligible for consideration for promotion from major, 
USAR, to It col, USAR on 30 Sep 60, as an officer who had 
more than 17 total years of sve and who had completed 7 
years of promotion service in the grade of major. 


5. (TAB T) On 11 Jan 61 the appl requested promotion 
from major, USAR to lt col, USAR. By Ist Indorsement 
bearing the same date, the request was forwarded to TAGO 
with recommendation for promotion. There is no evidence 
that the request was ever acted upon. 

6. (TAB S) Although commissioned in Medical Service 
Corps, the appl performed duties of Troop or Public In- 
formation Officer during the period Jul 55 to Oct 61. In 
Oct 61 he was relieved from assignment to duties of a US 
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Army Information Specialist and reassigned, without prej- 
udice, to the 2d Logistical Command, Ft. Lee, Va., to serve 
in his basic branch of MSC, because his personal activities 
placed him at variance with established positions of the 
Department of the Army. 


7. (TAB N) A DA Selection Board, which adjourned 
on 1 Dec 61, considered and selected the appl for promotion 
to It col, AUS. His name appeared at Sequence 58 in DA 
Cireular 624-3, dated 24 Jan 62, as recommended for pro- 
motion to It col, AUS. (Information received from TAGO 
indicates that had the appl not subsequently been RAD on 
7 May 62, he would have been promoted to It col, AUS, on 
26 Jun 62.) 


8. On 14 Feb 62 the appl submitted to DA for clearance, 
a speech which he proposed to deliver before the National 
Convention of the Daughters of the American Revolution 
on 19 Apr 62. On 14 Apr 62 he was notified by DA that 
the speech could not be cleared ‘‘for reasons of impro- 


priety’’. He submitted no further material for clearance. 
Instead, he delivered to the convention another speech, also 
not cleared, in which he criticized several governmental 
figures as having communistic backgrounds. 


9. (TAB R) on 27 Apr 62, by order of the S/A, the appl 
was issued orders which relieved him from assignment and 
duty at Hq, 2d Logistical Command, Ft Lee, Va, effective 
2 May 62, and from AD on 7 May 62 with reversion to an 
inactive status and termination of his AUS appointment, 
not by reason of physical disability under the provisions 
of 10 U.S.C. 681(a). 

10. 10 U.S.C. 681(a) provides that the Secretary of an 
armed force may, at any time, release a Reserve under his 
jurisdiction from AD. 

11. (TABQ) On7 May 62 the appl was honorably RAD 


in his permanent grade of major, USAR, with a record of 
18 years, 8 months, and 5 days of active service, and with 
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total service of 22 yrs, 11 mos, and 7 days. At the time 
of separation, he was given a lump sum settlement for 
60 days accrued leave. 


12. On 2 Jul 62 the appl brought suit in the US District 
Court for the District of Columbia to set aside the order 
of the S/A dated 27 Apr 62 whereby he was RAD on 7 
May 62. 


13. On 8 Feb 63 the US District Court of the District of 
Columbia granted the Government’s motion for summary 
judgment. 


14. On 18 Jun 64 the US Court of Appeals for the 
District of Columbia set aside the order of the District 
Court on the ground that the S/A had failed to follow his 
own regulations in releasing the appl from AD on 7 May 
62, and remanded the case to the District Court for appro- 
priate relief. The court cited AR 135-173, dated 31 Mar 
61, which provided that a Reserve officer within 2 yrs of 


qualifying for military retirement benefits may not be re- 
leased from AD without review of his records by an Army 
Active Duty Board. 


15. (TAB C) On 12 May 65 the US District Court for 
the District of Columbia ruled in favor of the appl de- 
claring his RAD on 7 May 62 null and void, and ordered 
his restoration to the status he had prior to RAD, together 
with all rights, privileges, and emoluments to which he 
would have been entitled both by law and regulations, had 
he not been RAD. 


16. (TAB B) On 21 Jul 65 the US Court of Appeals for 
the District of Columbia agreed with the District Court’s 
ruling. 

17. (TABS F & J) Effective 5 Aug 65, the appl was 
restored to AD in the grades of major, AUS, and USAR, 
and was considered to have served continuously on active 
duty from 7 May 62. It was determined by Office of Chief 
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of Finance that the appl was entitled to $34,660.33 repre- 
senting the pay of major from 7 May 62 to 5 Aug 65 as 
well as subsistence allowance and quarters allowance for 
the same period of time. From this amount there was 
withheld Federal income tax, social security tax, and an 
amount representing 60 days of acerued leave paid to him 
on 7 May 62, and readjustment pay, all of which totaled 
$10,189.01. The net pay to the appl was $24,471.32. At 
the time of restoration he was credited with 60 days of 
unused leave. 


18. (TAB I) On 2 Sep 65 the appl requested retirement 
from service effective 30 Sep 65. His application was 
accepted. 


19. (TABS G & H) On 30 Sep 65 the appl was retired 
from service under the provisions of 10 U.S.C. 3911 after 
more than 22 years of active Federal service, and on 1 
Oct 65 he was placed on the AUS retired list in the grade 


of major and transferred to USAR retired list. At the 
time of retirement he was given a lump sum payment for 
20 days of acerued leave. 


20. (TAB M) Following the applicant’s restoration 
to duty on 5 Aug 65, his records were referred to a Board 
of Officers under the provisions of AR 625-115 for recom- 
mendation relative to temporary promotion to lt col based 
on his 1961 selection, since over 3 years had passed since 
selection. A Selection Bd, which adjourned on 6 Aug 65, 
found him not fully qualified for promotion and recom- 
mended the removal of his name from the 1961 Promotion 
List. His name was removed from that list. His records 
were again referred to a Board of Officers for considera- 
tion for temporary promotion to It col under the same 
criteria and instructions established by the 1962, 1963, 
1964, and 1965 Selection Boards. This Board, which ad- 
journed on 11 Aug 65, found him not fully qualified and 
did not recommend his promotion under any of the criteria 
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and instructions established by the above boards. The 
appl was so notified on 22 Sep 65. 


21. (TABS K & L) On 14 Sep 65, in separate actions, 
Chief, Office of Reserve Components and Chief of Staff 
recommended that the appl’s name be removed from the 
recommended list for promotion to It col, USAR on the 
basis that he lacked qualities of good judgment, integrity, 
and discretion. On 16 Sep 65 the S/A, under authority of 
10 U.S.C. 3363 (f) approved the removal of the appl’s 
name from the recommended list for promotion to It col, 
USAR, on the basis that he was not qualified for promotion. 
The appl was so notified on 28 Sep 65. 


22. 10 U.S.C. 3363 (f£) provides: 


“*(f) On the basis of the results of an investigation or 
proceedings of a court-martial or board of officers, the 
Secretary may remove from a recommended list the name 
of any officer whom he considers to be not qualified for 
promotion. An officer in an active status who is not 


assigned to a unit organized to serve as a unit, and whose 
name is so removed from a recommended list, shall be 
treated, for the purposes of section 3368 of this title, as 
if he had been considered but not recommended for pro- 
motion.’’ 


23. (TABS D & E) On 26 Aug 65 the appl submitted a 
claim to Chief of Finance for 60 days accrued leave paid 
to him on 7 May 62 and collected from him upon his 
restoration to duty on 5 Aug 65. The claim was disallowed 
by Finance on 22 Sep 65. 

24. Section 501 (f), Title 37 U.S.C., 1964 Edition (Pay 
and Allowances of the Uniformed Services) states ‘‘Pay- 
ment may not be made for leave in excess of 60 days upon 
discharge or retirement”’. 


25. 10 U.S.C. 1552c, from which section of law the S/A, 
acting through the Army Board for Correction of Military 
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Records, derives the authority to correct miltary records, 
provides, in pertinent part: 


“¢(¢) The department concerned may pay, from applica- 
ble current appropriations, a claim for the loss of pay, 
allowances, compensation, emoluments, or other pecuniary 
benefits, or for the repayment of a fine or forfeiture, if, 
as a result of correcting a record under this section, the 
amount is found to be due the claimant on account of his 
or another’s service in the Army, Navy, Air Force, Marine 
Corps, or Coast Guard, as the case may: be.”’ 


/s/ James J. Keuiy 
James J. Kelly 
Examiner 


16 March 1966 
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Exhibit “B” 
ARMY BOARD FOR CORRECTION OF MILITARY RECORDS 
TRANSCRIPT OF HEARING 


Case or: ArcHreaLp E. Roserts, who requests that his 
military records be corrected (1) to show him pro- 
moted to lt col as of 26 Jun 62; (2) that he be paid 
an amount that would reflect the annual leave (102 
days) that could have been taken but for his illegal 
separation from the Army: on 7 May 1962; and (3) 
that he be compensated in the amount of $20,590.94 
for attorney fees which he incurred as a result of 
his illegal separation from the Army on 7 May 1962. 


01 542 803 Date or Hearmne: 13 April 1966 


Examiner: 0. F. Erbe Covunseu: Robert E. Manuel, Esq. 
806 15th Street, N. W. 
Washington, D. C. 
Thomas F. Shannon, 
Esq 


Collier, Shannon and 
Rill 

1625 Eye Street, N. W. 

Washington, D. C. 


Puace: Room 1 E 475, The Pentagon, Washington, D. C. 


Executive Secretary: Raymond J. Williams 


Chairman: The Board will come to order. The Army 
Board for Correction of Military: Records is ready to pro- 
ceed with the application of Archibald E. Roberts, 01 542 
803, for correction of his military record. The applicant 
is present. He designates as counsel Thomas F. Shannon 
and Robert E. Manuel of Washington, D.C. The Reporter 
will be sworn. 

The Reporter, Burton Y. Middlemas, was duly sworn 
by the Chairman. 
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Chairman: The order appointing the Board is published 
and a copy will be included in the record of the proceedings. 
Tf there is no objection, we will dispense with the reading 
of the order. 

Counsel (Mr. Manuel): No objection. 

Chairman: The members of the Board are Harold F. 
Hufendick, John L. Blackburn, Edwin L. Brinckmann, Paul 
J. Burnette, and Chelsea L. Henson. We are all civilian 
members of the Department of the Army as required by 
statute. Is there objection to any member? 

Counsel (Mr. Manuel): No objection. 

Chairman: Our rules require that all testimony be given 
under oath. Will the applicant please stand and raise his 
right hand? 

The Applicant, Archibald E. Roberts, was duly sworn by 
the Chairman. 

Chairman: The Board has before it the official Army 
record of the applicant together with the summary pre- 
pared by the Board’s examiner which the members have 
had an opportunity to study. Everything before the Board 
is of record and it will not be necessary to build a record 
for the purpose of this hearing. It is the privilege of 
applicant with the assistance of counsel to summarize or 
emphasize any matter they choose. Mr. Shannon, you 
may proceed. 

Counsel (Mr. Shannon): Mr. Manuel will present the 
case. 

Chairman: Very well. 

Counsel (Mr. Manuel): Mr. Chairman, I would like 
to call the witness, Major Roberts. 

Chairman: Very well. 

Counsel (Mr. Manuel): Major Roberts, will you state 
your present address? 

Applicant: I live at 1832 Orchard Place, Fort Collins, 
Colorado. 

I would like to state, as an opening statement, that the 
summary of the Board in my opinion is an accurate state- 
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ment of facts. We have no quarrel or any exception to 
the record; and I wish to state it is a fine record of facts. 
The only consideration I would give is to the record of 
opinion which, of course, I feel is immaterial to the case 
and has no bearing on the issue of fact. 

This hearing arises as a result, of course, of the order 
of May 12, 1965 of Judge William B. Jones, of the United 
States District Court for the District of Columbia, in 
which Judge Jones found that the order separating me 
from active duty (a) be declared null and void, (b) that 
I be restored to active duty and to the status that I oc- 
cupied in the Army prior to the illegal action of the Sec- 
retary of the Army, and (c), that I be given all rights, 
privileges and emoluments that would be mine except for 
the illegal action of the Secretary. 

I further invite the attention of the Board members to 
the Department of the Army order of August 5, 1965, which 
did, in fact, restore me to active duty, and im paragraph 
1 of this stated order the Department of the Army again 


reiterated the findings of the court ... 


that I shall be restored to the same status I oc- 
cupied prior to the Secretary of the Army’s order, 
and these inelude all rights, privileges, and emoluments 
that would be mine except for the illegal action of the 
Secretary. 


Gentlemen, I respectfully submit and it is my contention 
that the Army has failed to meet the requirements of both 
the District Court order and the order of 5 August which 
restored me to active duty in that (1) I have been denied 
the promotion to lieutenant colonel which would have been 
effective on 26 June 1962 since I was selected as No. 58 
in the list of MSC’s to be promoted to lieutenant colonel 
in that grade per DA Circular 624-3 which was dated 24 
January 1962. 
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We have been advised and the Board has been advised 
that the Judge Advocate has indicated I would have been 
promoted to the rank of lieutenant colonel on the date 
indicated except for the illegal action of the Secretary of 
the Army which separated me on 2 May 1962, and I would 
have been promoted to lieutenant colonel on 26 June 1962. 

And (2), I contend I have been illegally denied pay in 
lieu of leave time in the amount of 102 days and that 
this leave time of 102 days could not be taken because of 
the illegal action of the Secretary of the Army which 
denied me this leave time. Therefore, we contend I should 
be paid for time in lieu of time taken in leave. 

Thirdly, I respectfully submit I have incurred an in- 
debtedness of $20,590.94 for legal fees which resulted from 
necessity of my defending my rights which normally would 
have been given me by regulation and law but which were 
denied me by the illegal action of the Secretary of the 
Army. 

I, therefore, respectfully submit that I should be pro- 
moted to lieutenant colonel as of 26 June 1962, that I should 
be paid pay in lieu of leave time in the amount of 102 
days, and that I should be compensated for the legal fees 
in the amount of $20,590.94 which I incurred as a result of 
the illegal action of the Secretary of the Army. 

Thank you, gentlemen. 

Counsel (Mr. Manuel): Major Roberts, I show you what 
is purported to be a certificate which promoted you to 
Major on October 1, 1953. Is that a true copy of that 
certificate? 

Applicant: This is a photostatic copy of my promotion 
to Major on 1 October 1953. 

Chairman: Is that in the record? 

Executive Secretary: This is your promotion to Major, 
AUS? 

Applicant: This is the AUS promotion listed in the file. 
My promotion on active duty, sir, I think is included in 
the record. 
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Executive Secretary: I think the certificate purports to 
your promotion to Major USAR. 

Applicant: I am sorry. That is USAR. My AUS pro- 
motion is 1956. I think that is in the record. 

Counsel (Mr. Manuel): Major, I am not entirely sure 
that your petition filed in the District Court is part of 
the record. I would like to offer a copy of applicant’s peti- 
tion to the Court. 

Chairman: Very well. It will be identified as Exhibit 1. 

Counsel (Mr. Manuel): Major Roberts, this paper identi- 
fied as Exhibit 1 purports to be a copy of your complaint 
which was filed by your previous attorney in the District 
Court in the District of Columbia. 

Applicant: That is correct. 

Counsel (Mr. Manuel): I offer that in evidence. 

Chairman: It will be received. 

Counsel (Mr. Manuel): Major, in the complaint did you 
raise the issue of official promotion to lieutenant colonel? 

Applicant: In the original complaint which was filed in 
the District Court in 1962 shortly after my separation we 
did include the item of promotion as part of the complaint, 
and in paragraph 12 of the complaint, which has now been 
made a matter of record, I stated, and I quote: 


‘19. Plaintiff is informed and believes and therefore 
avers that his efficiency ratings have consistently been 
above average, and, further, that his name was con- 
tained on the list of those officially selected for pro- 
motion to the grade of Lieutenant Colonel by the duly 
designated Board of Officers. Plaintiff was 58th on 
the list of his branch of 169 officers selected as fully 
qualified for promotion, as officially reported in Army 
Circular 624-3, dated 26 January 1962.” 


Counsel (Mr. Manuel): That was part of the relief you 
sought? 
Applicant: Yes, it was. 
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Counsel (Mr. Manuel): Major, I hand you what purports 
to be a copy of a letter which you directed to the Secretary 
of the Army, dated May 1, 1962 following your release from 
duty. Is that a true copy of that letter? 

Applicant: Yes, sir, it is. 

Chairman: Do you desire to submit that as an exhibit? 

Counsel (Mr. Manuel): Yes, sir. 

Chairman: It will be designated Exhibit 2. 

Counsel (Mr. Manuel): If it please the Board, I should 
like to offer this as an exhibit, and since I believe it is 
not part of the record, I ask Major Roberts read it into 
the record. 

Applicant: Do you desire me to read the whole thing 
or merely summarize it, sir? 

Counsel (Mr. Manuel): The entire letter. 

Applicant: This letter was written by me on 1 May 
1962. 


HEADQUARTERS 
2xp LocisticaL ComMMAND 


Fort Lee, Virginia 


201 Roberts, Archibald E 1 May 1962 
01 542 803 


Sussecr: Request for Reconsideration of Relief from Ac- 
tive Duty 


To: The Secretary of the Army 
Washington 25, D. C. 


1. It is requested that reconsideration be given to orders 
dated 27 April 1962, file AGPO-SC 201 Roberts, Archibald 
E., 01 542 803, subject: Relief from Active Duty, ad- 
dressed to me (copy attached).’’ 

And I attached a copy of that order to this letter. 


‘<2. This order purports to relieve me from active duty 
under the provisions of title 10 USC 681(a), which pro- 
vides as follows:’’ 
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And I quoted the pertinent regulation which states: 


‘““(a) Except as otherwise provided in this title, the 
Secretary concerned may at any time release a Reserve 
under his jurisdiction from active duty.’ ’’ 


Parenthetically, the key here is: except as otherwise 
provided. 


“<3. Your attention is invited to the provisions of 10 
USC 1006 as follows: 


‘31006. Commissioned officers: retention of after complet- 
ing 18 or more, but less than 20, years of service. 


(a) If on the date prescribed for the discharge or trans- 
fer from an active status of a reserve commissioned officer 
he is entitled to be credited with at least 18, but less than 
19, years of service computed under section 1332 of this 
titled, he may not be discharged or transferred from an ac- 
tive status under chapter 337, 361, 363, 573, 837, 861, or 863 
of this title without his consent before the earlier of the 
following dates— 


(1) the date on which he is entitled to be credited with 
20 years of service computed under section 1332 of this 
title; or 


(2) the third anniversary of the date on which he would 
otherwise be discharged or transferred from an active 
status. 


(b) If on the date prescribed for the discharge or trans- 
fer from an active status of a reserve commissioned officer 
he is entitled to be credited with at least 19, but less than 
20, years of service computed under section 1332 of this 
title, he may not be discharged or transferred from an 
active status under chapter 337, 361, 363, 573, 837, 861, or 
863 of this title without his consent before the earlier of 
the following dates— 
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(1) the date on which he is entitled to be credited with 
20 years of service computed under section 1332 of this 
title; or 

(2) the second anniversary of the date on which he 
would otherwise be discharged or transferred from an ac- 
tive status. 


(c) An officer of the Army or the Air Force who is 
retained in an active status under subsection (a) or (b) is 
an additional number to those otherwise authorized. 


(da) Subsections (a) and (b) do not apply to— 
(1) officers who are discharged or transferred from an 
active status for physical disability, for cause, or because 


they have reached the age at which transfer from an active 
status or discharge is required by law; or 


(2) commissioned warrant officers. 


(e) A reserve commissioned officer on active duty (other 
than for training) who, on the date on which he would other- 
wise be removed from an active status under section 3846, 
3847, 3848, 3849, 3851, 3852, 6389, 6397, 6403, 6410, 8846, 
8847, 8848, 8849, 8851, or 8852 of this title or section 1391 
of title 50, and who is within two years of qualifying for 
retirement under section 3911, 6323, or 8911 of this title, 
may, in the discretion of the Secretary concerned, be re- 
tained on active duty for a period of not more than two 
years, if at the end of that period he will be qualified for 
retirement under one of those sections and will not, before 
the end of that period, reach the age at which transfer 
from an active status or discharge is required by this title. 
An officer who is retained on active duty under this section 
may not be removed from an active status while he is on 
that duty. For officers covered by section 3846, 3847, 3848, 
3849, 3851, or 3852 of this title, the ages at which transfer 
from an active status or discharge is required are those 
set forth in section 3843, 3844, or 3845 of this title, or 


section 21(e) of the Act enacting this section, as the case 
may be. (Added Pub. L. 85-861, s (22) (B), Sept. 2, 1958, 
72 Stat. 1444.)’ 


“4, As my service records will show, and as contained in 
the order itself, I have completed 18 years and 9 months 
active federal service. I should also like to point out that 
the order relieving me from active duty was without my 
consent. I notified Captain Nelson, Duty Officer in the 
Office of The Adjutant General, Washington, D. C., by tele- 
phone on 27 April 1962 at about 1730 hours that I had 
received the orders, that I felt the order was improper 
under the provisions of 10 USC 1006, and that I did not 
consent to being separated from the service. 


“<5. It is my earnest contention that under the provisions 
of 10 USC 1006 the order relieving me from active duty is 
improper, and that I am legally entitled to retention on 
active duty until I have completed twenty years of active 
federal service. 


‘6. This appeal for reconsideration and rescission of the 
order is addressed to you personally for I feel that I have 
been done an injustice. I sincerely feel that with the facts 
set forth above you will agree that the present order is 
improper and that you will take action to correct this 
deprivation of rights without a hearing.’ 


The intent of entering this in the record, of course, is 
purely to show I did intend to correct an action which 
was a Violation of a direct law and regulation. It is to be 
noted that the Court found this order illegal and improper. 

Counsel (Mr. Manuel): Major Roberts, I show you what 
purports to be a copy of a letter dated May 4, 1962 to you 
from Under Secretary Ailes. Is this in response to the 
letter you just read? 

Applicant: It is, sir. 

Counsel (Mr. Manuel): Mr, Chairman, I offer this in 
evidence. I do not intend to have it read into the record. 

Chairman: It will be designated Exhibit 3. 
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Counsel (Mr. Manuel): Now, Major Roberts, in this letter 
here I believe you said when you were relieved you did call 
an officer here in the Pentagon. 

Applicant: Yes, sir; Captain Nelson. 

Counsel (Mr. Manuel): And you spoke to him about this. 
Did you do everything in your power to obtain counsel to 
assist you in this matter as provided by the Secretary of 
the Army? 

Applicant: I did. As a matter of fact, the letter which 
I just read was prepared with the assistance of the JAG 
at Fort Lee, Virginia to whom I reported immediately upon 
receiving these orders and explained to him this in my 
opinion was a violation of the law and regulation. JAG 
did in fact go to the files and secure for me the quoted por- 
tion of the regulation which supported my contention. 
However, in as much as there had been no charges placed 
against me and as I had not been offered any opportunity 
for trial or a board action, board of review, the JAG stated 
that he could not prepare any defense since there was no 
defense. There was no action to take any defense against; 
and therefore, the legal support and assistance that I at- 
tempted to secure was denied me by the very nature of the 
order relieving me, that there was no charge placed against 
me and I was administratively separated as proved by the 
court proceedings illegally. 

Counsel (Mr. Manuel): No charge was placed against 
you or no charge preferred for court-martial? 

Applicant: No. As a matter of fact, I later requested a 
court-martial to clear this up. This was also denied. 

Counsel (Mr. Manuel): As a result of this, did you ob- 
tain civilian counsel to assist you in this matter? 

Applicant: Sir, having exhausted all my potential to 
securing my rights and liberties as provided by Army regu- 
lation and public law, I felt the only recourse then was for 
me to appeal to civil court. I then did make initial contact 
and secured counsel, a Mr. Gasch, who is now Judge Oliver 
Gasch of this city, who acepted my case and advised me 


the law and regulation were in my favor and therefore, he 
felt there would be no problem in the presentation of this 
before a civil court. 

Counsel (Mr. Manuel): So he filed the petition, which 
is now in evidence, in the District Court in the District 
of Columbia. 

Applicant: That is correct; 1962. 

Counsel (Mr. Manuel): And that failed and it was ap- 
pealed to the Court of Appeals for the District of Columbia. 

Applicant: Yes, sir. It was three years in litigation. 

Counsel (Mr. Manuel): And which result was favorable 
to you. 

Applicant: Yes, sir; which resulted in the order which I 
quoted in the beginning of my presentation. 

Counsel (Mr. Manuel): Will you tell the court, please— 
First, I hand you what purports to be a copy of a bill 
which Judge Gasch’s office—Craighill, Aiello, Gasch & 
Craighill—submitted to you dated August 14, 1965, and 
the total amount is $20,308.06. 

Applicant: That is a photostatic copy of the bill for 
legal fees. 

Counsel (Mr. Manuel): I offer that as an exhibit. 

Chairman: It will be designated Exhibit 4 and received 
in evidence. 

Counsel (Mr. Manuel): Major Roberts, how was this fee 
computed? 

Applicant: Judge Oliver Gasch wrote to me upon com- 
pletion of the case and advised me I had paid him an ad- 
vanee payment totalling $2800, and based upon the time 
element involved in this litigation, which was in excess of 
three years, the fact of the small amount of advance pay- 
ment, he felt the legal fee should be assessed on the basis 
of what I would receive over a period of ten years after 
being restored to active duty, plus expenses, and he com- 
puted, therefore, my retirement pay deducted from that, 
about 50%, which he felt was his fair share of the amount. 

Counsel (Mr. Manuel): What is the total amount? 
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Applicant: The total amount shows $20,308.06. 

Counsel (Mr. Manuel): Do you consider it a fair and 
reasonable fee for the work done? 

Applicant: My opinion must be colored by the fact ini- 
tially Mr. Gasch and I in conference agreed this litigation 
would cost about $10,000. However, at that time it was not 
anticipated it would be a matter of three years before com- 
pletion of the case. Therefore, this amount is just double 
the amount I anticipated paying. 

Counsel (Mr. Manuel): You do consider it fair? 

Applicant: I am not in a position to judge. This is the 
figure given to me for payment. 

Counsel (Mr. Manuel): And you owe the balance of that. 

Applicant: In addition to the $20,000 for legal fees or 
professional services, Mr. Gasch indicated a disbursement 
for costs, $590.94, or a total of $20,590.94 of which I had 
previously paid $2,832.88. 

Counsel (Mr. Manuel): I hand you what purports to be 
a copy of a promissory note for payment of $4,990.00, dated 
August 27, 1965, payable to Mr. Gasch’s law firm. Can you 
identify that? 

Applicant: Yes, sir. This, again, is a photostatic copy 
of the promissory note I made in lieu of the balance due 
to Mr. Gasch for services rendered in my case. This repre- 
sents, I should interject, I believe the balance due. I paid 
out of the monies received totalling something in excess of 
$15,000 to Craighill, Aiello, Gasch and Craighill to meet the 
total amount due of $20,590. This, therefore, represents the 
balance which I was unable to pay for the legal fees charged 
to me, and as indicated is a promissory note in the amount 
of $4,990. 

Counsel (Mr. Manuel): This note has not yet been paid? 

Applicant: It has not been paid. 

Counsel (Mr. Manuel): And you are bound to pay it. 

Applicant: Yes. 

Counsel (Mr. Manuel): I offer that in evidence. 


Chairman: It will be designated Exhibit 5 and received 
in evidence. 

Counsel (Mr. Manuel): It is our contention that to pro- 
tect your rights you were required to incur and pay a 
total of $20,308.06. 

Applicant: Twenty thousand five hundred and ninety 
dollars and ninety-four cents. 

Counsel (Mr. Manuel): And that is part of the relief you 
are seeking? 

Applicant: That is part of the relief in as much as I 
went to the expense and incurred these expenses because I 
was denied the rights and privileges and emoluments due 
me by regulation and law by the action of the Secretary. 

Counsel (Mr. Manuel): And but for the fact you did re- 
tain counsel and take the case to court you would not have 
been reinstated? 

Applicant: That is correct. I have pointed out I took 
all the possible steps prior to going to court. I was first 
advised of this by the Secretary of the Army. I then sought 
counsel which was denied me, and then the Secretary, in 
the person of Mr. Ailes, advised me there was no case. 
Therefore, I was forced to a court of civil law to protect 
the rights due me under regulation and law. 

Counsel (Mr. Manuel): Mr. Chairman, Mr. Shannon has 
a few comments. 

Chairman: Very well. 

Counsel (Mr. Shannon): Mr. Chairman, I would like to 
make a comment. I was given an opinion this morning 
which has been rendered by JAG, signed by Lt. Colonel 
Folawn, concerning whether or not Major Roberts would 
be entitled to credit for 102 days which he claims for the 
period 8 May 1962 to 5 August 1965. 

I think in this opinion the lawyer preparing it, number 
1, did not have sufficient facts to give this opinion, and in 
part of his opinion he says: 


‘However, as a matter of fact, he—‘Major Roberts’’— 
was not on active duty during the entire 39 month period. 
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His subsequent compensation for that period, in effect, 
converted it into 39 months of leave with pay.”’ 


That is a ridiculous statement. The reason he wasn’t on 
duty during that period of time was because of the arbi- 
trary and capricious decision of the Secretary of the Army; 
and I just want to point out in reading this opinion that 
you must bear in mind what the court has said and that is 
that you are to make Major Roberts whole. 

Now, he cannot be made whole in any sense of justice 
because of the problems he has gone through. There is no 
possible way this Board could make Major Roberts whole. 
The best that you could do is give him the rights and 
privileges due him as ordered by the court. 

The troubles and tribulations that he has gone through 
all these years I don’t have to go into. I think you people 
have read the record and can see the problems that he has 
faced over these years. 

So, I want to point out this opinion that was produced 
by JAG, somebody over in JAG, did not have the facts at 
hand and I think is erroneous. And, again, let me point 
out to you the order of the court was that you should make 
this man whole. I think three of the elements making him 
whole are: one, give him this accrued leave; two, give him 
his promotion to lieutenant coloneley; and three, to pay him 
for his out of pocket legal expenses. And I would like to 
point out as to Judge Gasch I think he did an excellent 
job in presenting Major Robert’s case and is wholly en- 
titled to the fee which he received. 

Counsel (Mr. Manuel): Mr. Chairman, Major Roberts 
has one final comment to make. 

Applicant: I would like to interject in relation to this 
ruling by JAG that their statement to the effect I was not 
in fact on active duty is in error. I refer you to the order 
of 5 August 1965, Headquarters, Department of the Army, 
and quote in part: 


“By order of SA Major Archibald E. Roberts, 01542803, 
MSC (Maj-USAR) currently located at Fort Collins, Colo- 


rado is recognized as currently serving on active duty and, 
in addition to any other active Federal service, to have 
served on active duty from 7 May 1962 to the current date 
notwithstanding Letter Order, Headquarters, Department 
of the Army, Subject: Relief from Active Duty, dated 27 
April 1962.”’ 


Counsel (Mr. Shannon): Thank you very much for your 
indulgence. 

Chairman: Do the members have questions of either the 
Applicant or Counsel? 


(No response.) 


Chairman: Mr. Williams, do you have any questions? 

Executive Secretary: Major Roberts, for the record, I 
notice there are two aspects of the promotion. One, the 
record indicates eligibility for promotion to lieutenant 
colonel in the Reserve, I believe, in October 1960 based on 
your promotion to major, Reserve, in 1953. Is there any 
issue made regarding promotion in the USAR? 

Applicant: We made none except to enter it in the record 
to show promotion in the Reserve was effected and also 
eligible for any other Reserve promotion. Our appeal rests 
on the order itself which states I am to be restored to ac- 
tive duty and then active duty promotion would have been 
26 June 1962. 

Executive Secretary: When was the promotion as lieu- 
tenant colonel, Reserve? 

Applicant: Not in adjudication, sir, since it has no direct 
bearing upon the hearing. 

Executive Secretary: The record indicates that in Janu- 
ary of ’61 you submitted a letter to the Department re- 
questing promotion to lieutenant colonel, Reserve. 

Appkeant: Yes, sir. 

Executive Secretary: Did you ever get a response to 
that? 

Applicant: No, I did not. This is the reason I submitted 
this record of my promotion to major to show I was au- 
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thorized to submit this letter of request. In fact it went 
forward approved recommending me for promotion to 
lieutenant colonel at that time but I never heard anything 
further about it. 

Executive Secretary: With reference to the contention 
that you are entitled to an additional lump of leave— 

Applicant: That is right. 

Executive Secretary: How do you propose this be ac- 
complished? Do you feel you should be compensated for 
additional leave or service extended, or what manner? 

Applicant: No. I think I should be paid in lieu of leave 
time, sir. In other words, monetary compensation. Since 
this would normally be awarded me upon my retirement, 
you see, but was denied me but I did submit a letter of 
request to be awarded pay in lieu of leave time which was 
denied me because they weren’t authorized to make pay- 
ment, and therefore, became a part of our plea. I feel I 
should be paid monetary compensation for 102 days in lieu 
of leave denied. 

Member: Major Roberts, to put it another way, your 
contention is had you not been separated you could have 
availed yourself of 102 days of leave? 

Applicant: That is correct. 

Member: And from what you have already said, it is 
your belief that you would have been promoted to lieutenant 
colonel had you not been separated? 

Applicant: Yes. There is no question about that, sir. 
The Staff Judge Advocate has itself advised this Board 
that I would have been promoted on 26 June 1962 except 
for this separation. 

Member: I realize you had stated it but I wanted you 
to repeat it. 

Applicant: Yes, sir. 

Member: In regard to the phone call made to the Duty 
Officer— 

Applicant: Yes, sir. 

Member: Did you ever follow this up in writing? 
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Applicant: Yes, sir. I read the letter which I followed 
this action up. I first telephoned and then conferred with 
the Judge Advocate at Fort Lee and followed up with the 
letter which I read into the record stating the action was 
illegal. 

Member: At the present time you are a member of the 
retired? 

Applicant: I retired within a month after being restored 
to active duty. I retired on 30 September last year. 

Member: As a member on the retired list? 

Applicant: Yes, I am on the retired list. 

Member: Have you received any and all of the rights 
and privileges of a retired member of the Armed Services? 

Applicant: Yes. I am being paid retired pay, sir. 

Member: How many years service have you completed 
for retired service? 

Applicant: Something in excess of 26 years, sir. 

Member: Active duty? 

Applicant: Not all active duty. 

Member: Is it in excess of eight years? 

Applicant: It is in excess of 22 years, sir. I have a total 
active duty service of 22 years, 2 months and 2 days. Total 
service for retired pay is 26 years, 3 months and 28 days. 

Chairman: Are there other questions by members? 


(No response.) 


Chairman: Mr. Williams, do you have any further 
questions? 

Executive Secretary: Major Roberts, with reference to 
your relief from active duty immediately prior to your re- 
tirement in September, 1965, when you were restored to 
duty did you go on leave then? 

Applicant: I was assigned to Fitzsimons Army Hospital 
which, of course, was in Denver, and I reported for active 
duty assignment and I was assigned to the Chief of Surgical 
Services as his chief administrative assistant. Because of 
the necessity of getting my affairs in order, I did go on 
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leave for a large part of the time that I would have been 
on active duty at the time. This is why the deficit. I used 
up part of the leave time that would normally be available 
to me to take care of my family and affairs at home. 

Executive Secretary: In other words, when you were 
restored to duty, you were credited with 60 days of leave at 
that time. 

Applicant: Yes, sir. 

Executive Secretary: Was your retirement a voluntary 
act on your part? 

Applicant: Yes, sir. I felt under the cireumstances my 
future career in the service was bleak, to say the least. So, 
having accrued 26 years service, I applied for voluntary 
retirement. In fact if we haven’t already done so, I would 
like to put in the record a copy of my voluntary retirement. 

Examiner: That is in the record. 

Executive Secretary: For the record, I think it is perti- 
nent to note that the Board has been asked to compensate 
Major Roberts over twenty thousand dollars in legal fees. 
Now, the Board must act on the premise of correcting mili- 
tary records to correct an error or remove an injustice. It 
is doubtful under the circumstances whether the Board has 
authority to compensate an applicant for legal fees he has 
incurred in civil action. Would you care to comment on 
that? 

Counsel (Mr. Manuel): Yes, I would. I do believe this 
Board has ample authority in its own regulation to reim- 
burse or pay Major Roberts necessary legal expenses, cur- 
rent fees of a court case. But for the Secretary’s illegal 
and improper action, he had no recourse but civilian 
counsel; and had he not resorted to civilian counsel, he 
would not have obtained reinstatement. 

And, moreover, I think the court order directs the Board 
in so far as making him whole. And we have the court’s 
order in addition to the Board’s regulation, and I think 
both of them are quite ample to take care of this particular 
disbursement. I think it has ample authority and certainly 
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as buttressed by the court order. I think it is difficult not 
to do it under the court order. Therefore, again, the Major 
cannot be made whole without this. He has a good military 
record, and I know, and I hope you won’t mind my saying 
this, the intervening three years was a great hardship on 
him. He has five children, one baby born last year, and 
he would not permit me to go into it and will not go into 
it but the man has suffered a great deal, and he is still 
out over twenty thousand dollars. It is out of his pocket. 
He got thirty some thousand dollars back pay and after 
reduction of taxes and retirement he had twenty-four or 
twenty-five thousand dollars. I know that as hard up as 
he was he brought the money to Judge Gasch and said, 
here it is. What little he kept of the net amount I am 
sure was used to pay bills. He is a very honorable man. 
I hope you don’t mind my making that statement. 

Applicant: No. 

Chairman: Do you have anything further? 

Counsel (Mr. Manuel): No, sir. 


Chairman: If there is nothing further, the Board will be 
closed. Thank you for coming in this morning. 


Burton Y. MmpLeMas 
Reporter, OSA 
14 April 1966 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2106-62 


Defendants’ Opposition to Plaintiff's “Motion for Compliance”: 
and Motion Under Rule 60(b)(4), F.R.C.P., to Vacate Void 
Portion of the Court’s May 12, 1965 Order on Remand 


Come now defendants by their attorney, the United 
States Attorney for the District of Columbia, and 


(1) Oppose plaintiff’s ‘‘motion for compliance’; 


(2) Move the Court under Rule 60(b) (4), F.R.C.P., to 
vacate the void portion of its May 12, 1965 order on 
remand which transgresses the doctrine of sover- 
eign immunity, in that it calls upon the United 
States to take affirmative action in the case, although 
the United States is not (and cannot properly be 
made) a party defendant in this litigation. 


Statement 


Plaintiff’s ‘‘motion for compliance’’ surprises defend- 
ants’ counsel. When this Court (per Jones, J.) approved 
the order which, we thought, sufficiently explicated ‘‘the 
extent of the relief required’’ under the Court of Appeals’ 
mandate on the original remand,! we were under the im- 
pression that no controversy existed between the parties 
in this regard. It appears that this was then also the 
Court’s understanding. For, in its April 28, 1965 memo- 
randum the Court noted: 


Concerning the relief to be granted plaintiff, his coun- 
sel on the hearing on remand stated that he would be 
unable to furnish proof that plaintiff was entitled to 
be promoted to the rank of Lieutenant Colonel which 
promotion request was included in the third prayer of 
plaintiff’s complaint. At that hearing counsel for 


1See 119 U.S. App. D.C. 367, 371, 343 F. 24 236, 240. 
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both parties stated that in their opinion they could 
agree on the proper relief to be afforded plaintiff if 
this Court were to hold for him. Counsel shall present 
within ten days of the date of this memorandum an 
order granting plaintiff’s motion, denying defendants’ 
motion and setting forth the agreed on relief for plain- 
tiff. 
We then took it that plaintiff was abandoning his claim of 
legal right to any promotion, and that no other area of con- 
troversy remained. In accordance with that understand- 
ing, and pursuant to the Court’s direction, we drafted the 
final version of the proposed order which we then believed 
would afford plaintiff all of the ‘“‘agreed on relief’’ to which 
he was legally entitled. The Court gave its approval, and 
that final draft was entered as the Court’s order on May 
12, 1965. 


Since it then appeared that no controversy existed rela- 
tive to the scope of relief,? we raised no issue as to the 
Court’s lack of power to compel the United States, which 
was not a party to this lawsuit, to take any affirmative 
action whatever in this matter. The controversy which 
has now developed (apart from plaintiff’s untenable claim 
he has a legal right to be promoted) concerns monetary 
relief he seeks from the United States. In our view, plain- 
tiff is not legally entitled to get any such relief in any event, 
and is litigating his monetary claims against the United 
States in the wrong form. 


The Court’s Order 


The first three ‘‘order’’? paragraphs in the Court’s May 
12, 1965 order are proper; no controversy has arisen as to 


2 Counsel who then represented plaintiff has been appointed a Judge of 
this Court, and plaintiff is now represented by other counsel. We do not mean 
to be taken as impugning the good faith of present counsel in seeking more 
relief for plaintiff than (we think) he is legally entitled to get either in this 
Court or in the Court of Claims. 
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them. They simply declared (in substance) that the Army’s 
action in summarily releasing plaintiff from active duty as 
a Reserve Officer, and transferring him to inactive duty 
status, was ‘‘null and void’’, and granted him summary 
judgment. It is under the next ‘‘order’’ paragraph, which 
reads as follows, 


FurTHerep Orperep that defendants restore plaintiff 
to the status which he occupied in the United States 
Army prior to the unlawful action * * * [hereby] * * * 
set aside, together with all the rights, privileges and 
emoluments to which he would have been entitled, both 
by law and regulations, but for the unlawful and in- 
valid order * * * [hereby] * * * declared null and void, 


that the present controversy has arisen. And it revolves 
around the unspecific terms therein of ‘‘rights, privileges 
and emoluments’’. Thus, it now appears that the Court’s 
order of May 12, 1965 (unfortunately) really settled noth- 
ing as to the scope of relief. Under this unspecific phrase- 
ology in the Court’s order, plaintiff is seeking— 


(a) To have this Court compel the United States to pay 
the lawyer’s fee charged him by his former counsel 
for representing him (and other expenses incurred) 
in this litigation, as an alleged ‘‘emolument”’ of his 
status as a Reserve Officer on active duty; 


To have this Court compel defendants to give him a 
temporary promotion to Lieutenant Colonel as a Re- 
serve Officer on active duty; and 


To have this Court compel the United States to pay 
him the monetary equivalent of the annual leave he 
never took during the effective period of his sum- 
mary relief from active duty as a Reserve Officer, 
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extending beyond the 60 day maximum cumulation 
permission under 10 U.S.C. 701(b).* 


We regret the need to litigate the matter further before 
this Court; but we perceive no alternative, in light of the 
untenable nature of the unanticipated demands for relief 
now asserted by plaintiff. 


Effectuation of the Court’s Order by the Army 


As soon as this Court’s May 12, 1965 order became op- 
erative, the Department of the Army proceeded in good 
faith to carry into full effect, not only its terms (as we 
understood them), but its spirit as well: 


1. Department of the Army Letter Order dated August 
5, 19654 recognized that the original Department of the 
Army Letter Order summarily retiring plaintiff from 
active duty as a Reserve Officer was rendered null and 
void by the Court’s May 12, 1965 order. It also recognized 
that plaintiff is to be deemed as having served on active 
duty from May 7, 1962 to the date of the new Letter Order 
(August 5, 1965). It further provided that in accordance 
with this Court’s order, plaintiff was ‘‘restored to the 
same status he occupied in the United States Army prior 
to issuance of the * * * [original] * * * Department of the 
Army Letter Order, such restoration to include all the 
rights, privileges, and emoluments to which he would have 
been entitled both by law and regulations but for the issu- 
ance of the * * * [original] * * * order.”’ And it assigned 
plaintiff, and directed him to report to the Commanding 


3 Under 10 U.S.C, 701(b), 60 days is the maximum permissible accumulat- 
able leave. The Department of the Army takes the position (and we think, 
rightly) that as a matter of law the statute bars crediting plaintiff with 
anything more than this prescribed maximum accumulated leave, which they 
havo done. In this regard, we believe, plaintiff wants ‘‘icing on his cake,’’ 


4 Attached and incorporated herein as Government Exhibit S-1, together 
with the related Department of the Army records, 
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General, Fitzsimmons General Hospital, for duty on August 
6, 1965. 


2. Pursuant to this Department of the Army order fully 
reinstating him, plaintiff was paid a total of $24,471.32 by 
the United States. Amounts previously paid him by the 
United States for accrued leave on his separation (in fact) 
in 1962 were recouped on behalf of the United States as 
erroneous payments.® And he was given credit by the 
United States for 60 days cumulated unused leave.® 


3. Pursuant, also, to the Department of the Army rein- 
statement order, plaintiff was immediately given due con- 
sideration for promotion under 10 U.S.C. 3442 to the tem- 
porary grade of Lieutenant Colonel as a Reserve Officer 
serving on active duty,’ in the following ways: 


(a) The situation at the time plaintiff was summarily 
relieved from active duty, was that he had been routinely 
considered and selected (along with others) for temporary 


promotion to Lieutenant Colonel by a Department of the 
Army Selection Board which adjourned on December 1, 
1961. This Selection Board action resulted in the inclu- 
sion of plaintiff’s name in DA Circular 624-3 of January 
25, 1962 as one recommended for temporary promotion to 
Lieutenant Colonel as a Reserve Officer on active duty. In 
accordance with the standard practice, the names on this 
promotion list were arranged in order of seniority, and 
temporary promotions as Reserve Lieutenant Colonels on 
active duty were periodically made from this list in that 
sequence. In normal course, plaintiff would have been 
reached, and—had no untoward incident occurred in the 


5 The computations and their basis are shown on Army DD Form 1096 
(included in Government Exhibit 8-1). 


6 As noted, under 10 U.S.C. 701(b), 60 days is the maximum permissible 
accumulated leave. 


7 The pertinent Department of the Army records are incorporated herein 
as Government Exhibit S-2. 
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meantime to affect his promotion—he would have been pro- 
moted from this list on June 28, 1962. 


(b) However, the incident which (in fact) led to his sum- 
mary relief from active duty intervened on April 19, 1962. 
On that same date, a ‘‘flagging action’’ was initiated in 
his case pursuant to Army Regulations No. 600-31. This 
‘flagging action’’ had the effect of suspending all favor- 
able personnel action, including promotion, pending proper 
investigation into and resolution of the question raised as 
to his suitability and fitness by that untoward incident. 
This ‘‘flagging action’’ was in effect when plaintiff was (in 
fact) summarily relieved from active duty on May 2, 1962, 
and it was still in effect in his case on August 5, 1965 when 
the Department of the Army’s summary relief action was 
declared legally null and void under this Court’s May 12, 
1965 order. 


(c) To permit the promotion matter to go forward, a 
superseding ‘‘flagging’’ action was effected in his case on 
August 5, 1965 (the date of his reinstatement), with a pro- 
vision therein authorizing plaintiff’s records to ‘‘be re- 
ferred to a Standby Advisory Board’’ to determine 
whether he was ‘‘qualified for promotion since over three 
years * * * [had] * * * elapsed from time of selection.”’ 


(a) On September 22, 1965 the Adjutant General notified 
plaintiff of the results of the consideration given him rela- 
tive to temporary promotion as a Reserve Officer on active 
duty, as follows: 


1. You were considered and selected for temporary 
promotion to Lieutenant Colonel by a routinely con- 
stituted Department of the Army Selection Board 
which adjourned on 1 December 1961. Thereafter you 
were relieved from active duty on 7 May 1962. Con- 
sistent with policy and following your restoration to 
active duty status, your records were referred to a 
board of officers for a recommendation relative to your 
promotion based on your 1961 selection. This board, 


46 


which adjourned on 6 August 1965, found you not 
fully qualified for promotion and recommended the re- 
moval of your name from the 1961 promotion list. 


2. In view of the recommendation of the above board, 
your records were again referred to a board of officers 
for consideration for temporary Lieutenant Colonel 
under the same criteria and instructions established 
for the 1962-1963-1964 and 1965 selection boards. This 
board, which adjourned on 11 August 1965, found you 
not fully qualified for promotion and, accordingly, did 
not recommend your promotion under any of the cri- 
teria and instructions established for the above boards. 


3. The recommendations of the above boards were 
duly approved in accordance with Department of the 
Army policy. 

(e) Promotion in the United States Army Reserve is a 
separate matter from temporary promotion as a Reserve 
Officer on active duty. On September 28, 1965 plaintiff 
was notified that the Secretary of the Army had in accord- 
ance with 10 U.S.C. 3363(f) and Army Regulations No. 
135-155 removed his ‘‘name from the list of officers selected 
for promotion to the grade of lieutenant colonel in the 
United States Army Reserve,’’ and that ‘‘this action con- 
stitutes a non-selection for Reserve promotion.”’ 


Plaintiff’s Voluntary Retirement 


Having been restored to active duty on August 5, 1965, 
plaintiff on September 2, 1965 filed an application® for 
voluntary retirement on (or after) September 30, 1965. 
He stated therein that on that date, he would ‘‘have com- 
pleted over 20 years of active Federal service.’’ 


In accordance with his request, plaintiff’s voluntary re- 
tirement from active duty as a Reserve Officer was accom- 


8 Attached and incorporated herein as Government Exhibit 8-3, together 
with other related Department of the Army records. 
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plished effective September 30, 1965, and he was placed on 
the Retired List as of October 1, 1965. He then became 
eligible to receive retired pay. 


Plaintiff’s Application for Correction 
of Military Records and Proceedings Thereon 


Plaintiff filed an application for correction of his mili- 
tary records.? He thereby sought to administratively get 
essentially the same relief as he now seeks from this 
Court by means of the present ‘‘motion for compliance’’: 
(1) Temporary promotion to Lieutenant Colonel as a Re- 
serve Officer on active duty as of June 26, 1962; (2) Pay- 
ment of the monetary equivalent of the annual leave he 
never took during the period of his summary relief from 
active duty as a Reserve Officer,!° extending beyond the 60 
days with which he has been credited as the maximum 
cumulation permissible under 10 U.S.C. 701(b); and (3) 
Payment of $20,590.94 to reimburse him for the lawyer’s 
fee (and other expenses) he incurred in connection with this 
litigation. 

The Army Board for Correction of Military Records held 
a hearing on plaintiff’s application, and reviewed plain- 
tiff’s case. It determined that: Under the applicable law 
and regulations he should have been considered for promo- 
tion to Lieutenant Colonel in the United States Army 


© See 10 U.S.C. 1552. His request and pertinent portions of the Department 
of the Army proceedings thereon are attached and incorporated herein as 
Government Exhibit S-4. Additional portions thereof (the Examiner’s ‘‘Case 
Summary’? and the transcript of his hearing before the Army Board for 
Correction of Military Records) appear as plaintiff’s Exhibits ‘‘A’’ & ‘‘B’’ 
attached to his complaint. We incorporate those additional portions herein, 
by reference, as part of Government Exhibit S-4. 


10 During this period (which ran from May 7, 1962 to August 5, 1965) 
plaintiff of course performed no duties; yet, he has now been fully paid 
therefor. Hence, we think the question arises: should not in equity such entire 
period be deemed to have been an ‘‘extended leave’? period for him? After 
all, ‘‘one of the most frequently invoked maxims of equity declares that he 
who seeks equity must do equity.’? 27 Am. Jur. 2d Equity, § 131. 
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Reserve™ in 1960. His selection as of December 1, 1961 
for promotion to Lieutenant Colonel as a Reserve Officer on 
active duty indicated that he would have been given a 
Reserve promotion in 1960, had he been considered (as he 
properly should have been) in that year for such promo- 
tion. Consequently, since this antedated the incident and 
‘flagging action’ occurring in his case on April 19, 1962, 
his records should be corrected to reflect his promotion (as 
of September 30, 1960) to the grade of Lieutenant Colonel 
in the United States Army Reserve. The Board also de- 
termined that plaintiff was entitled to be credited with an 
additional 24144 days of accrued leave. However, the 
Board recommended that so much of plaintiff’s applica- 
tion as sought reimbursement of $20,590.94 for legal fees, 
and temporary promotion to Lieutenant Colonel as a Re- 
serve Officer on active duty, should be denied.” 


11 As we have noted, this is a different matter than his temporary promo- 
tion as a Reserve Officer on active duty, which he was secking by his appl- 
cation for correction of his military records. 


12 Plaintiff’s present counsel wrote the Army Board for Correction of 
Military Records on May 24, 1966 inquiring as to the meaning of the term 
*¢promotable status’’, as used in a comment the Office of the Adjutant Gen- 
eral, Department of the Army, made to the Board in connection with plain- 
tiff’s case. On July 22, 1966 the Adjutant General carefully explained the 
whole matter to plaintiff’s counsel, as follows: 


The term ‘‘promotable status,’’ as used in the comment of 2 May 1966 
to the Army Board for Correction of Military Records, is not defined as 
such in current regulations. However, it is a term commonly used in 
processing promotion actions. An officer is considered to be in a ‘‘pro- 
motable status’’ when he is eligible for promotion and has been recom- 
mended for such, and his records have not been ‘‘flagged’’ because of 
unresolved information that may bear upon his fitness for promotion. 

In Roberts’ case, he had been recommended for temporary promotion 
to lieutenant colonel, and would ordinarily have been promoted on 26 
June 1962. On that date, however, the then applicable regulations 
precluded Roberts’ promotion because his records had been ‘‘flagged.’’ 
See paragraphs 1-4, Army Regulation 600-31, 12 August 1959, as changed 
by Change Number 1, 25 May 1960, and subparagraphs 8c and 10c, Army 
Regulations 624-115, 20 October 1960, as changed through Change Num- 
ber 4, 21 February 1962. See also subparagraphs 8c and 10c, Army 
Regulations 624-115, 5 June 1962. 
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The findings, conclusions and recommendations of the 
Army Board for Correction of Military Records were ap- 
proved by the Undersecretary of the Army on October 7, 
1966. Plaintiff’s military records were thereupon duly 
corrected to show that he had been placed on the Retired 
List as a Reserve Officer as of October 1, 1965 in the grade 
of Lieutenant Colonel, and that as of the date of his re- 
tirement on September 30, 1965, he was entitled to an addi- 
tional credit for 2414 days of accrued leave 


Plaintiff was notified on November 21, 1966 of the final 
action taken on his application for correction of his military 
records. And by letter dated December 7, 1966 he was fur- 
nished a claim certificate showing the computation of the 
additional amounts due him from the United States, totaling 
$1,165.89. He is currently being paid retired pay, based 
on his Army Reserve grade of Lieutenant Colonel. To 
date, plaintiff has not executed the claim certificate.* 


Our Contentions 


We maintain that plaintiff is not legally entitled to any 
relief in this case on his supplemental claims, which seek 
benefits incidental to his reinstatement going beyond those 
which the Department of the Army has accorded him. 


(a) Legal fee and other court expenses. 


Plaintiff is clearly not legally entitled to receive his 
lawyer’s fee and other expenses he incurred in this litiga- 
tion. As for his theory that these sums are payable to him 


13It contains a provision that his acceptance of the approved settlement 
‘¢shall constitute complete release * * * of any claim against the United States 
by reason of the correction of * * * [his] * * * records.’? We presume he 
has refrained from filing this claim certificate, so as not to prejudice his claims 
in these supplemental court proceedings seeking the additional items denied 
him in the proceedings of the Army Board for Correction of Military Records, 
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by the United States as ‘“‘emoluments”’ of his status as a 
Reserve Officer on active duty: First, the United States 
is not a party to this litigation. And, in any event, this 
monetary claim against the United States is in excess of 
$10,000.00. Hence, this Court is without jurisdiction over 
the claim. If plaintiff persists in litigating it, he must do 
so in the Court of Claims. Second, in any event, it is 
patently without merit. 


(b) Promotion as a Reserve Officer on active duty. 


Promotion—in the Armed Forces, as in civilian employ- 
ment by the Government—is a matter wholly committed 
to Executive discretion; hence, it is judicially nonreview- 
able. The Department of the Army did consider plaintiff, 
and denied him promotion to Lieutenant Colonel as a Re- 
serve Officer on active duty, in the exercise of Executive 
discretion. Consequently, the Court has no jurisdiction as 
to that aspect of the matter. In passing, we note, at the 
time this Court entered its May 12, 1965 order, counsel then 
representing plaintiff conceded that plaintiff was in no 
position to claim a right to be promoted to the grade of 
Lieutenant Colonel as a Reserve Officer on active duty. 
We understood that to be, in effect, a waiver of the claim 
in this regard advanced in the complaint. 


(ce) Additional leave claim. 


The United States is not a party to this litigation, and 
this Court has no jurisdiction over the claim for additional 
leave credit asserted against the United States. In any 
event, the Department of the Army’s denial of it as barred 
by 10 U.S.C. 701(b), is legally correct. 


51 


In support of our contentions, we herewith submit a 
memorandum of points and authorities. 


JosepH M. Hannon 
Assistant United States 
Attorney 


Gm ZIMMERMAN 
Assistant United States 
Attorney 


Defendants’ Memorandum of Points and Authorities in Support 
of Opposition to Plaintiff's “Motion for Compliance”; and 
Motion Under Rule 60(b)(4), F.R.C.P., to Vacate Void Por- 
tion of the Court’s May 12, 1965 Order on Remand 


We have fully set forth the pertinent facts and back- 
ground, as well as our contentions, in our combined opposi- 
tion and motion. Hence, we will not repeat them; but we 
do incorporate them by reference here. 


Argument 


I. Plaintiff is not entitled to recover his attorney’s fee 
and other costs in this litigation; and the Court lacks 
jurisdiction to entertain plaintiff’s claim for relief 
against the United States in that regard. 


(A) Court costs for or against the United States and its 
officers are barred, absent any statutory or contractual 
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waiver by the United States of its sovereign immunity ; 
and no such waiver is applicable here. 


Rule 54(d), F.R.CP.; 
28 U.S.C. 2412(a); 


United States v. Worley, 
281 U.S. 339, 344 (1930) ; 


United States v. John McShain, Inc., 
109 U.S. App. D.C. 381, 382, 
288 F.2d 165, 166 (1961) ; 


Walling v. Norfolk Southern Ry. Co., 
162 F.2d 95, 97 (4th Cir. 1947). 


See 6 Moore’s Federal Practice {| 54.75. 


(B) Insofar as plaintiff seeks to recover his attorney’s 
fee and other costs in this litigation as an incidental 
“‘emolument”’ of his office as a Reserve Officer on 
active duty: This Court has no jurisdiction in this 
litigation as to any claim for proper pay, allowances, 
emoluments, or other perquisites of such office against 
the United States. The United States is not a party 
to this lawsuit. And the sum thus sought by way of 
“Cemolument”? of office in any event exceeds the $10,000 
jurisdictional limitation imposed by 28 U.S.C. 1346 
(a) (2). 


28 U.S.C. 1346(a) (2); 


Mine Safety Appliances Co. v. Forrestal, 
326 U.S. 371, 374-375 (1945) ; 


State of Arizona, etc. v. Hobby, 
94 U.S. App. D.C. 170, 172, 
221 F.2d 498, 500 (1954). 


See United States v. MacMillan, 
209 F. 266, 272 (M.D. Ill. 1913), 


do 


affd. 251 F. 55 (7th Cir. 1917), 
affd. 253 US. 195 (1920) ; 


43 Am. Jur. Public Officers, §§ 356-360. 


(C) As for the merits of this claim: plaintiff’s contention 
that his litigation costs here are an ‘‘emolument”’ at- 
tached to his office as a Reserve Officer on active duty 
is wholly without substance. 


(i) An ‘‘emolument’’ is in the nature of incidental com- 
pensation for services performed. 


United States v. MacMillan, supra. 


(ii) The true result of these court proceedings is simply 
that the action of the Secretary of the Army summarily 
relieving plaintiff from active duty, is to be deemed a 
legal nullity. 


United States v. Perkins, 
116 U.S. 483, 385 (1836). 


Cf. United States v. Wickersham, 
201 U.S. 390, 398 (1906). 


(iii) The expenses sustained by plaintiff in litigating 
and obtaining such court judgment are no part of any com- 
pensation incident to his performance of services as a Re- 
serve Officer on active duty. 


Cf. Middleton v. United States, 
‘Ct. Cl. No. 436-61, decided May 13, 1966. 


II. As for plaintiff’s promotion claim: promotion matters 
are wholly committed to Executive discretion, and the 
Court lacks jurisdiction. 


Since the Department of the Army considered plaintiff 
for temporary promotion as a Reserve Officer on active 
duty, and denied him such promotion in the exercise of 
Executive discretion, this Court clearly has no jurisdiction 
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in that regard: Any intervention by the Court into pro- 
motion matters would clearly violate the separation-of- 
powers doctrine, and constitute judicial interference with 
a function wholly committed to Executive discretion. 


Cf. Tierney v. United States, 
168 Ct. Cl. 77, 80-81 (1964) ; 


Daub v. United States, 
227 F. Supp. 941, 944 
(E.D. N.Y. 1964). 


See Powell v. Brannan, 
91 U.S. App. D.C. 16, 18, 
196 F.2d 871, 873 (1952). 


JIL. The Court lacks jurisdiction to entertain plaintiff’s 
claim against the United States for additional leave 
credit. 


(A) The United States is not a party to this lawsuit; the 
Court therefore lacks jurisdiction to entertain plain- 
tiff’s claim for additional leave credit. 


Mine Safety Appliances Co. v. Forrestal, supra; 
State of Arizona, etc. v. Hobby, supra. 


(B) As for the merits of this claim: in any event, the De- 
partment of the Army’s determination that it is statu- 
torily precluded from crediting plaintiff for leave in 
excess of the 60 days maximum permissible accumu- 
latable leave, is legally correct. 


10 U.S.C. 701(b). 


Conclusion 


For the foregoing reasons, it is respectfully submitted, 
the Court should deny plaintiff’s ‘‘motion for compliance”’ ; 
grant defendants’ motion; and vacate as void so much of 
the fourth ‘“‘order” paragraph in its May 12, 1965 order as 


calls upon the United States to take affirmative action to 
give plaintiff “rights, privileges and emoluments”? incident 
to his reinstatement as a Reserve Officer on active duty. 


JosepH M. Hannon 
Assistant United States 
Attorney 


Gu, ZIMMERMAN 
Assistant United States 
Attorney 


Government Exhibit S-1 


HEADQUARTERS 
DEPARTMENT OF THE ARMY 
OFFICE OF THE ADJUTANT GENERAL 
WASHINGTON 20, D. C- 


97 April 1962 


AGPO-SC 201 Roberts, Archibald E. 
01 542 803 
Subject: Relief from Active Duty 
To: Masor Arcu1BaLp Ei. Roserrs, 01542803, MSC 
Headquarters, 2nd Logistical Command 
Fort Lee, Virginia 
1. By Order SA Mas Arcutnsatp BE. Roserts 01542803 


MSC (MAJ-USAR) is relieved from assignment and duty, 
Ha, 2nd Logistical Command, Fort Lee, Va., and will pro- 
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ceed 2 May 1962. Home of record Denver, Colorado. Effec- 
tive 7 May 1962 he is relieved from active duty and will 
revert to an inactive status not by reason of physical dis- 
ability under the provisions of title 10 USC 681(a). Lump 
sum payment for unused leave, readjustment pay and DD 
Form 214 authorized. Completed 18 years and 9 months 
active Federal service. Officer is assigned to USAR Con- 
trol Group (Reinforcement), XVI U. S. Army Corps, 
Omaha, Nebraska, effective on date following date of relief 
from active duty. AUS appointments made under provi- 
sions of Officer Personnel Act of 1947 will terminate on date 
officer relieved from active duty. EDCSA:7 May 1962. 


2. PCS. TDN. PPSIA. 2122010 01-1731-1732-1733 
P1517 $99-999. SPN 610. 


By Order of the Secretary of the Army: 


Davin W. Wrtson 
ADJUTANT GENERAL 


DistTRIBUTION 


30-Officer concerned 
5-CG, Fort Lee, Va 
2-CG, Second US Army 
2-CG, XVI US Army Corps 
2-TSG 
5-2nd Logistical Comd 
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HEADQUARTEES 
DEPARTMENT OF THE ARMY 
OFFICE OF THE ADJUTANT GENERAL 
WASHINGTON, D. 0. 20315 


5 August 1965 


AGPO-SC Roberts, Archibald E. 
0 1542 803 (5 Aug 65) 


Subject: Restoration to Active Duty 


To: Masor Arcureatp E. Rozerts, 01542803, MSC 
1833 Orchard Place 
Fort Collins, Colorado 


1. By order of SA Maj Archibald EB. Roberts, 01542803, 
MSC (Maj-USAB), currently located at Fort Collins, Colo- 
rado is recognized as currently serving on active duty and, 
in addition to any other active Federal service, to have 
served on active duty from 7 May 1962 to the current date 
notwithstanding Letter Order, Headquarters, Department 
of the Army, Subject: Relief from Active Duty, dated 27 
April 1962. Such action is directed in accordance with 
Order, 12 May 1965, of the United States District Court 
for the District of Columbia in Civil Action No. 2106-62 
which became effective 5 August 1965. Maj Roberts is 
hereby restored to the same status he occupied in the 
United States Army prior to issuance of the cited Depart- 
ment of the Army Letter Order, such restoration to include 
all the rights, privileges, and emoluments to which he 
would have been entitled both by law and regulations but 
for the issuance of the cited order. 


2. The Dept. of the Army LO dated 27 Apr 62 having 
been declared null and void by the cited court order, all 
travel performed in connection with that LO is hereby con- 
firmed to have been performed for the convenience of the 
government in accordance with orders of the SA and re- 
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mains chargeable to 2122010 01-1731-1732-1733-P1517 S99- 
999. PCS TDN PPSIA. 


3. Maj Roberts is assigned to Fitzsimons General Hos- 
pital, Denver, Colorado and will proceed on 6 August 1965 
to report to CG, Fitzsimons General Hospital NLT 2400 
hours, 6 August 1965. EDCSA 5 August 1965. PCS TDN 
PPSIA 2162010 01-3311-3312-3313-3314-3315-3316-3317 
P1433 $99-999. 


4. All military records pertaining to Maj Roberts will 
reflect the period of active duty recognized by this order. 


By Order of the Secretary of the Army. 


Rosert G. Lawkence, JR. 
Adjutant General 


DistRIsvTion 


30-Officer concerned 
5-OG, Fitzsimons General Hosp 
2-TSG 
2-TJAG 
2-CG, XVI US Army Corps 


FINCS-AF ES/sd. 
MILITARY PAY 4 


MaMa OF SERVICE MEMBER 
RODENTS, Archibald EB. 
VOUCHER PREPARED AT (Paying Ulloa) 
PRUNCE Cestea, FU. S$. AUD 


é Roberts . 
TMDIAWAPOLIS, INDIANA 4624) fq Comp 3412 Fitzsimons Gen Hosp aus morte 152. <c2ee 
2 Colorado SHIEH 19,2552 


TUIS VOUCHER IS IN SETTLEMENT OF TUE CLAIM DESCRIBED 
TO THE SERVICE OF THE ABOVE NAMED MEMBER OR FORMER 


EXPLANATION AMD DESCRIPTION OF CLAIM 


Dus pay an? allovances as follows: 
0-4 (max) 3 May 62 = 30 Sep 


232010 O01 3899-999 
21F0101.008 32-€ $99-999 ° $ - 348.00 
21F010L.122 32°C $99-999 $2,875.85 


PURSUAKT TO AUTHORITY VESTED IM ME, I CERTIFY THAT 
‘THIS ACCOUNT IS CORRECT AND PROPER FOR PAYMENT 


SOKATURE = CERTIFYING OFFI: 


uno sex Ar, 


Tite. DATS 


eee ts ee 


"ACCOUNTING CLASSIFICATION (APPROPRIATION SYMBOL MUST BE SHOWN; OTHER CLASSIFICATION OPTIONAL) 
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Government Exhibit S-2 


RCPC Roberts, Archibald E. 28 September 1965 
O1 542 803 


Subject: Removal from USAR Promotion List 


Thru: Commanding General 
Fitzsimons General Hospital 
Denver, Colorado 


To: Major Archibald E. Roberts, 01 542 803, USAR 


The Secretary of the Army in accordance with Title 10, 
United States Code, Section 3363(f); as promulgated by 
paragraph 7i, AR 135-155 datel 13 November 1961; has 
removed your name from the list of officers selected for pro- 
motion to the grade of lieutenant colonel in the United 
States Army Reserve. This action constitutes a non-selec- 
tion for Reserve promotion. 


By Orper or Tue Secretary or THe ARMY: 


Aaron §. Sapove 
Colonel, USA 
CO, U. S. Army Res Comp Pers Cen 


Memo for Record: 


Letter is based on removal of officer’s name from the recom- 
mended list as initiated by CORC Summary Sheet of 7 
Sep 65 and as approved by the Secretary of the Army on 
16 Sep 65. Per fonecon Lt Col Gaines, CORC, and Major 
Shaver, USAROPC, 28 Sep 65: JAG has ruled that selec- 
tion for AUS promotion placed officer on Reserve Recom- 
mended List and subsequent action removing officer from 
AUS promotion list did not remove him from the Reserve 
list. Therefore, separate action was required to remove him 
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and he must be notified of the result of such action. This 
letter so notifies him. 


File in Officers Section Mil Pers Files Br, PRD, TAGO 
Initials th Date 29 Sep 65 Promotion Br, A & P Div, RCPC 


AIR MAIL 


AGPB-P Roberts, Archibald E. 22 September 1965 
01542803 (22 Sep 65) 


Subject: Promotion Status 


To: Major Archibald E. Roberts, 01542803, MSC 
Fitzsimons General Hospital 
Denver, Colorado 80420 


1. You were considered and selected for temporary pro- 
motion to lieutenant colonel by a routinely constituted De- 
partment of the Army Selection Board which adjourned 
on 1 December 1961. Thereafter you were relieved from 
active duty on 7 May 1962. Consistent with policy and 


following your restoration to active duty status, your 
records were referred to a board of officers for a recom- 
mendation relative to your promotion based on your 1961 
selection. This board, which adjourned on 6 August 1965, 
found you not fully qualified for promotion and recom- 
mended the removal of your name from the 1961 promotion 
list. 


2. In view of the recommendation of the above board, 
your records were again referred to a board of officers 
for consideration for temporary lieutenant colonel under 
the same criteria and instructions established for the 1962- 
1963-1964 and 1965 selection boards. This board, which 
adjourned on 11 August 1965, found you not fully qualified 
for promotion and, accordingly, did not recommend your 


promotion under any of the criteria and instructions estab- 
lished for the above boards. 


3. The recommendations of the above boards were duly 
approved in accordance with Department of the Army 
policy. 

By Orper or Taz Secretary or THE ARMY: 


B. G. Mason 
Lt Col, AGC 
Adjutant General 


DisTRIBUTION : 
TSG 
USA DATA SVC COMD 
ELIG SEC 
PROM SEC 
CO, USA RESERVE COMPONENTS PERS CEN 
ATTN: RCPC 
FT. BENJAMIN, HARRISON, INDIANA 46240 


Beat naut® 15%8" 


[=__oave or simtn _[® vuaceor amr 
pat [sae Cheboyan, Michigan 
Zan On SERVICE % Sonam Oe [SON active OuTY 


Conor on active oury 
0. UNIT TO Which }SNEO AMO MAJOR COMMANDO 


General Hospital, Denver, Colo 802)0 
is “Senver, re! location ¥e33" Src St Pioc 7 B50. Box Sag” 


Fort Collins, 


cc 


We. EVALUATION OF SOURCE AND INFORMATION, IF PERTAINING, TO NATIONAL SECURITY CASES 


o 


=" MAINTAIN AS TOP 
SHEET AT ALLTIMES, 


File ose, “7 
RecBr, PRD oy 


ie 


2. Seeeer ee oer aw ueeee or er yy 1M EACH MAJOR COMMAND AND a2 saanyes Commcers a 
DA ATES THEY WER SUOKNTT noes eat 
INVESTIGATION tan eere on GazIe conse only) 


Cw 


SECTION Ill + FINAL REPOnT UFOn COMPLETION OF ACTION 


ACTION COMPLETED. ACCEPTED FOR OR RETAINED IN SERVICE WITH PROVISO “NOT ELIGIOLE FOR SECURITY CLEARANCE, 
CTC.” INOICATE AUTHORITY UNDER REMARKS, RETAIN ALL COPIES OF DA FORM 268 IN TAGO FILES ONLY.CAR 604-10 coves onl 
ACTION COMPLETED. CASE CLOSED FAVORABLY. DESTROY ALL COPIES OF DA FORM 800, . 
ACTION COMPLETED. DISCHARGED BY REASON OF (—) RESIGNATION OR [(—) ELIMINATION BY BOARD ACTION. DESTROY ALL 
COPIES OF DA FORM 208. (Attach I copy of dlacharge ordera) 

ACTION COMPLETED. CISCIPLINARY ACTION TAKEN, oeatnoy ALL COPIES OF DA FORM 208. (Altech J copy of Court-Martial 
Ordere or divciplinery ection taken of recerd) . * 


MEMBER CISCHARGED OR RETIRED WHILE CASE BEING PROCESSED. RETAIN ALL COPIER OF OA 
INDICATE REASON FOR DISCHARGE, (Attach J copy of dlecherge 


: ‘TYPE AND DATE DISCHARGE (clte appropriate regulation) (_)UNDEMIREASLE (_) GENERAL (_] OTHER (Explain) 


SECTION IV © AUTHENTICATION 
'TYPXO NAME, GRADE, TITLE AND ORGAMZATION 


MD. MEDWED, Te Cal, 256 
Pa Br, D/Pet, OTSG, DA 
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HEADQUARTERS 
DEPARTMENT OF THE ARMY 
OFFICE OF THE ADJUTANT GENERAL 
WASHINGTON, D. c. 20315 


AGPO-SC Roberts, Archibald E. 5 August 1965 
O 1 542 803 (5 Aug 65) 


Subject: Restoration to Active Duty 


To: Major Archibald E. Roberts, 01542803, MSC 
1833 Orchard Place 
Fort Collins, Colorado 


1. By order of SA Maj Archibald E. Roberts, 01542803, 
MSC (Maj-USAR), currently located at Fort Collins, Colo- 
rado is recognized as currently serving on active duty and, 
in addition to any other active Federal service, to have 
served on active duty from 7 May 1962 to the current date 
notwithstanding Letter Order, Headquarters, Department 
of the Army, Subject: Relief from Active Duty, dated 27 
April 1962. Such action is directed in accordance with 
Order, 12 May 1965, of the United States District Court 
for the District of Columbia in Civil Action No. 2106-62 
which became effective 5 August 1965. Maj Roberts is 
hereby restored to the same status he occupied in the United 
States Army prior to issuance of the cited Department of 
the Army Letter Order, such restoration to include all the 
rights, privileges, and emoluments to which he would have 
been entitled both by law and regulations but for the is- 
suance of the cited order. 


2. The Dept of the Army LO dated 27 Apr 62 having been 
declared null and void by the cited court order, all travel 
performed in connection with that LO is hereby confirmed to 
have been performed for the convenience of the govern- 
ment in accordance with orders of the SA and remains 
chargeable to 2122010 01-1731-1732-1733-P1517 $99-999. 
PCS TDN PPSIA. 


SECTION Ill - FINAL REPOcT UFOn COMPLETION OF ACTION 


2s. ACTION TAK EM (Check appropriate black) 
ACTION COMPLETED. ACCEPTED FOR OR RETAINED IN SERVICE WITH PROVISO “NOT ELIGIOLE FOR SECURITY CLEARANCE, 
ETC. INCICATE AUTHORITY UNDER REMARKS, RETAIN ALL COPIES OF DA FORM 260 IN TAGO FILES ONLY.(AR 604010 cases oni; 
) | ACTION COMPLETED. CASE CLOSED PAVORABLY, DESTROY ALL COPIES OF DA FORM 200. 
ACTION COMPLETED. DISCHARGED BY REASON OF [—] RESIGNATION OR [—] ELIMINATION BY BOARD ACTION. DESTROY ALL 
COPIES OF OA FORM 208. (Attach J copy of diecharge ordera) 


ACTION COMPLETED. CISCIPLINARY ACTION TAKEN, DESTROY ALL COPIES OF DA FORM 206, (Altech 1 copy of Courtiertiol 
Ondere or dieciplinery ection taken of record) ony cies 


MEMBER CLACHARGED OR RETIRED WHILE CA! OEING PROCESSED, RETAIN ALL, COPIES OF DA FORM 266 I TAGO FIL. EB ONLY. 
INDICATE REASON POR DISCHARGE, (Attach J copy of Mecharge ordere) 


| ‘TVPE ANO OATE O1SCHARGE (cite appropriate regulation) (_)UNDESINEASLE (GENERAL (JOTHER (Explain) 


TD. MEDWED, It Col, MSC 
PA Br, D/P&f, OTSG, DA 


ae 
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HEADQUARTERS 
DEPARTMENT OF THE AEMY 
OFFICE OF THE ADJUTANT GENERAL 
WASHINGTON, D. c. 20315 


AGPO-SC Roberts, Archibald E. 5 August 1965 
O 1 542 803 (5 Aug 65) 


Subject: Restoration to Active Duty 


To: Major Archibald E. Roberts, 01542803, MSC 
1833 Orchard Place 
Fort Collins, Colorado 


1. By order of SA Maj Archibald KE. Roberts, 01542803, 
MSC (Maj-USAR), currently located at Fort Collins, Colo- 
rado is recognized as currently serving on active duty and, 
in addition to any other active Federal service, to have 
served on active duty from 7 May 1962 to the current date 
notwithstanding Letter Order, Headquarters, Department 
of the Army, Subject: Relief from Active Duty, dated 27 
April 1962. Such action is directed in accordance with 
Order, 12 May 1965, of the United States District Court 
for the District of Columbia in Civil Action No. 2106-62 
which became effective 5 August 1965. Maj Roberts is 
hereby restored to the same status he occupied in the United 
States Army prior to issuance of the cited Department of 
the Army Letter Order, such restoration to include all the 
rights, privileges, and emoluments to which he would have 
been entitled both by law and regulations but for the is- 
suance of the cited order. 


2. The Dept of the Army LO dated 27 Apr 62 having been 
declared null and void by the cited court order, all travel 
performed in connection with that LO is hereby confirmed to 
have been performed for the convenience of the govern- 
ment in accordance with orders of the SA and remains 
chargeable to 2122010 01-1731-1732-1733-P1517 $99-999. 
PCS TDN PPSIA. 
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3. Maj Roberts is assigned to Fitzsimons General Hos- 
pital, Denver, Colorado and will proceed on 6 August 1965 
to report to CG, Fitzsimons General Hospital NLT 2400 
hours, 6 August 1965. EDCSA 5 August 1965. PCS TDN 
PPSIA 2162010  01-3311-3312-3313-3314-3315-3316-3317 
P1433 S99-999. 


4, All military records pertaining to Maj Roberts will re- 
flect the period of active duty recognized by this order. 


By Order of the Secretary of the Army: 


Roserr G. Lawzence, Jz. 
Adjutant General 


DisTRisuTion 
30-Officer concerned 
5-CG, Fitzsimons General Hosp 
2-TSG 
2-TJ AG 
2-CG, XVI US Army Corps 


LAST MAME FIRST MAME ~ MIDOLE MAME 2 PLACE OF BIRTH 
a 
ROBERTS, ARCHIBALD EDWAR ie Sheboyan, Michigan 
|S SERVICE NUMOER hes use on wenyeae ‘Je COMPONENT LA) OM ACTIVE OUTY 

Rene loraete ose [vam covrenscreemrr | 
Tort tae, Virginia 

SVS “Indefinite 2d Logistical Command - | Fort Lee, Virginia 
jz HOME OF secons Os IBS ATE RC met 


orad 
SECTION 1- CURRENT INVESTIGATION 


ae Clnaw tevasTIeATION rr tk CURRENT iNVESTIGATION 1%. MEADQUARTERS Sette tevesTieation 
CO nninvestieation unknown 


7 = 
IM HANDS OF CIVIL AUT HO! ei on 
UMPAVORASLE CHARACTERISTICS OR INTE: wi 


Jo BYMOP SIS OF AVAILABLE INFORMATION PERTAINING TO ACTION CHECKED IN ITEM 16 


Suspension of mili’ duties pending result of investi, thon ofttateents 
an Se Re - 


"EVALUATION OF SOURCK AND INFORMATION, IF PERTAINING TO NATIONAL SECURITY CARES (ee AR 381-130) 


1 SYNOPMS OF AVAILABLE IMPORMATION 


NTAIN. AS” “TOR. 
nest AT ALL TIMES 


0, EXPECTED a HUMBER OF.OUTSTANOING LEADS IN EACH MAJOR COMMANDO AND .. ,| £2 1s INVES COMPLETE 110 
PLETION pareor DATES THEY WEAK SUOMITTED CONTROL OFF AREAT 
ESTIGATIO! r “ 


GOSENT AKASONS FOR WON-COMPLETION OF INVESTIGATION WITHIN 120 DAY Pemon ” 24. OATE INVEETIGA .0ON 
. nat ee gto eet Date Ft Seah thay ele/e CO Sree ont Sauce 


r) A argon 26 8 PREVIOUS KOITIONS OF THIS FORM ANE OBSOLETE, 
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SECTION HL > FIN, iy REPORT UPON COMI 
a ACTION TAKEN (Cheek appropriate block) 


5S 
ACTION COMPLETED. ACCEPTED FOR OR RETAINED IM SERVICE WITH PROVISO “NOT ELIGIBLE FOR SECURITY CLEARANCE. 
ETC. INDICATE: AUTHORITY UNDER REMARKS, RETAIN ALL COPIES OF DA 'FORM'RES IM TACO FILES ONLY” 
“ACTION COMPLEYEO. CASE CLOSED FAVORABLY. DESTROY ALL COPIES OF DA FORM 200 rv 


ACTION COMPLETED, DISCHARGED BY REASON OF Te ape on [(] cL MNATION BY BOARD ACTION. DESTROY ALL 
COPIES OF OA FORM 200. (Atteeh t enpy of dlochante ends . 


ACTION COMPLETED DISCIPLINARY ACTION TAKEM DESTROY ALL, COPIES OF DA FORM 200. (Attooh 3 expos Court-Iertiel 
Ordeve or diacipiinery action taken of resend) . . 


EMBER O1OCH A! writ. © CASE PROC uae! Reais xs OF DA FORM cs ONG. 
oa Lal ROED 143 Me thttweh =P, E eee BA 200 6 TASC Wit.) ‘Vo 


INDICATE REASON FOR DISCHARS: 
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Government Exhibit S-3 


HEADQUARTERS 
DEPARTMENT OF THE ARMY 
OFFICE OF THE ADJUTANT GENERAL 
WASHINGTON, D. c. 20315 


In Reply Refer To 
AGPO-SR Roberts, Archibald E. 22 September 1965 
01542803 (2 Sep 65) 


Subject: Retirement 


A. 26 yrs 3 mos 28 days 
B. 22 yrs 2 mos 2 days 


To: Commanding General 
Fitzsimons General Hospital 
Denver, Colorado 80240 


1. Orders have been issued, extract copies inclosed, an- 


nouncing the retirement of the above-named officer. It has 
been determined that he is physically qualified for re- 
tirement. One copy of this letter with inclosures will be 
delivered to the officer and one copy may be retained for 
your files. Pertinent documents and forms to assist in the 
arrangement of his personal affairs following retirement 
are also attached. 


2. Advise officer to complete the inclosed DD Form 418 
(Data for payment of Retired Armed Forces Personnel) 
after retirement and forward to the Finance Officer, U. S. 
Army, Retired Pay Division, Indianapolis 49, Indiana, in 
order to receive retired pay and to comply with the pro- 
visions of AR 606-5, in order to obtain proper identification 
card. 


3. DD Form 214 (Armed Forces of the United States 
Report of Transfer or Discharge) will be prepared as pre- 
seribed in Appendix II, AR 635-5, by the Commander 
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having custody of the officer’s personnel records. Item 
lle of the form will show the separation program number 
cited in Special Orders inclosed and the authority and 
reason will correspond to this number as shown in Ap- 
pendix I, AR 635-5. Under Item 13b enter ‘““DD Form 
363A’. Item 24a(3) will reflect service shown in A above 
and Item 24b the amount shown in B above. At time of 
retirement, the attached DD Form 363A (Certificate of 
Retirement) will be released to the officer together with 
DD Form 214. 


By Order of the Secretary of the Army: 
Bernarp L. J. CanLaHan 
Major, AGC 
Sep & Ret Act Div, X52921 
Adjutant General 


3 Incl 


1. Para 175 DASO 255 (in dupe) 
2. Ret Info (5) inel 


3. Cert of Ret 
Copy for: Ch, Pers Actions Br, DP&T, OTSG (MSC) 
Special Orders Number 255 
Date 22 Sep 1965 
Department of the Army Washington, D. C. 20315 Extract 


* * * * * * * * ° * 


xx Para. 175. TC 433. Maj Archibald E. Roberts 01542803 
AUS (Maj MSC-USAR) upon his appl is ret from ac- 
tive sve under prov title 10, United States Code, sec 
3911 after more than 22 yrs active Federal sve. He is 
rel from asg and dy Denver Colo 1965 EDCSA: 30 Sep 
1965 and placed on AUS Ret List 1 Oct 1965 On 1 Oct 
1965 he is trf to USAR (Ret Res) and asg to USAR 
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Con Gp (Ret) USAAC, St. Louis, Mo., 63132. HOST- 
WOY. PCS. TDN. PPSIA. SPN 778 


* i * e * * s s ° . 
By Oper or THE SECRETARY OF THE ARMY: 
Harotp K. JonNson, 


General, United States Army, 
Chief of Staff. 


Official : 
J. C. L. 
J. S. Lampesr 
Major General, United States Army, 
The Adjutant General. 


FITZSIMONS GENERAL HOSPITAL 
DENVER, COLORADO 80240 


Roberts, Archibald E. 2 September 1965 
O 1 542 803 


Subject: Voluntary Retirement 


To: Commanding General 
Fitzsimons General Hospital 
Denver, Colorado 80240 


1. UP of law cited in Paragraph 6a, AR 635-130, it is 
requested that I be retired on 30 September 1965, or as 
soon as practicable thereafter. On requested retirement 
date, I will have completed over 20 years of active Federal 
service. 


2. Inclosed is copy of letter TAG, DA (AGPO-SC) Sub- 
ject; Restoration to Active Duty dated 5 August 1965. 


3. Assignment status: Headquarters Complement FGH 
(MD-3412) Fitzsimons General Hospital, Denver, Colorado. 


4. Mailing address upon retirement: P.O. Box 986, Fort 
Collins, Colorado. 
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5. A medical examination report including electrocardio- 
gram is inclosed. 


6. I have not accomplished an election of options under 
the Retired Serviceman’s Family Protection Plan (DA 
Form 1041). 


7. I am familiar with Paragraph 26, AR 635-130, and un- 
derstand if this application for retirement is accepted by the 
Secretary of the Army, it may not be withdrawn except 
for extreme compassionate reasons or for definitely estab- 
lished convenience of the service. 

ARCHIBALD E. Roserts 
Archibald E. Roberts 
O 1 542 803 

Major, MSC 


4 Incl 
1.SF 88 
2.SF 89 
3. SF 520 
4.Cy Ltr TAG, DA (AGPO-SC) 
dtd 5 Aug 65 


MEDEO-PA Roberts, Archibald E. 1st Ind 

0 1 542 803 (2 Sep 65) 

Sussecr: Voluntary Retirement 

HQ, Fitzsimons General Hospital, Denver, Colorado 80240 


To: The Surgeon General, Department of the Army, Wash- 
ington, D. C. 20315 


1. Recommend approval. 


2. Officer is not submitting request for retirement in lieu 
of further elimination proceedings, is not under investiga- 
tion or charges, or awaiting trial by courts-martial or 
the result of trial, nor is case pending before a court of 
inquiry. 


3. Necessary action will be taken to effect prompt ad- 
justment and closing of any public property or financial 
accounts of the retiring officer if indicated. 

For THE CoMMANDER: 

M. S. PonrKIsk1 

M. S. Ponikiski 
Lt Colonel, MSC 
Asst Adjutant 


Government Exhibit 5-4 


DEPARTMENT OF THE ARMY 
OFFICE OF THE UNDER SECRETARY 
WASHINGTON, D. C. 


SAOMR/JJK/72793/mla/19 May 66 


AG 201—Roserts, ArcumaLp KE. 
01 542 803 


MeMmoRANDUM FOR THE ADJUTANT GENERAL: 


Having approved the findings, conclusions and recom- 
mendation of the Army Board for Correction of Military 
Records, and under the provisions of 10 U.S.C. 1552, it is 
directed: 


1. That all of the Department of the Army records of 
Axcuipatp B. Roserts be corrected to show: 


a. that effective 30 September 1960, he was promoted 
to lieutenant colonel, United States Army Reserve; 


b. that he was placed on the Army of the United 
States Retired List on 1 October 1965 in the grade of 
lieutenant colonel; and 
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c. that at the time of his retirement from service 
on 30 September 1965, he was entitled to credit for 
241% days of accrued leave. 


2. That so much of the application of ArcHiBaLp E. Ros- 
ERTs, as pertains to reimbursement of $20,590. for legal 
fees, and promotion to lieutenant colonel, Army of the 
United States, be, and hereby is, denied. 


Sgd Davin E. MoGirrerr 
David EB. MeGiffert 
Under Secretary of the Army 
: Sp Asst, OSA 
SAOMR 
ASG 
FC, USA 


DEPARTMENT OF THE ARMY 
OFFICE OF THE ADJUTANT GENERAL 
WASHINGTON, D. c. 20315 


21 Nov 1966 
In Reply Refer to 


AGPO-RC Roberts, Archibald E. 
01 542 803 (15 Nov 65) 


Sussecr: Correction of Military Records 


To: Lieutenant Colonel Archibald E. Roberts 
AUS Retired 
Post Office Box 986 
Fort Collins, Colorado 80521 


1. Further reference is made to your application for 
correction of military records. 


2. Orders have been issued, extract copies inclosed, an- 
nouncing the correction of your records to show that you 
were retired on 1 October 1965 in the grade of Lieutenant 
Colonel. 


(6) 


3. Your attention is invited to inclosed copy of letter, this 
office, to the Commanding General, Finance Center, U.S. 
Army, Attn: Chief, Settlements Operations, Indianapolis, 
Indiana 46249, which request that your pay account be ad- 
justed as a result of the correction of Army records. That 
office has been advised that you are entitled to credit for 
PYy days of accrued leave. Any inquiries regarding the 
above should be addressed to that office. 


4. In order to receive an identification card, it is sug- 
gested that you complete the inclosed DA Form 428 (Appli- 
cation for Identification Card) and present it with a copy 
of this letter to the commanding officer of the nearest 
Army installation. You may apply in person or by mail. 


5. It is requested that Certificate of Retirement (DD 
Form 363A) furnished you at time of separation be re- 
turned to this office, Attn: AGPO-RC/DEJ for cancellation. 
A corrected certificate will be furnished under separate 
cover. In the near future you will be furnished a DD 


Form 215 (Correction of DD Form 214) which will reflect 
the correction of your records. 


By Orper or THE SECRETARY OF THE ARMY: 


(Signature illegible) 
Adjutant General 
3 Incl 


1. Para 155, DASO 234 (in dupe) 
2. Cy Ltr to CG FCUSA 
3. DA Form 428 (in dupe) 
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MAJOR ARCH E. ROBERTS, AUS (BRET.) 
POST OFFICE BOx 986 
FORT COLLINS, coLoRaDo 80521 


3 December, 1966 


Commanding General 
Finance Center, US Army 
Indianapolis, Indiana 46249 


ATTN: Chief, 
Settlements Operations 


REF: AGPO-RC Roberts, Archibald E. 
01 542 803 (15 Nov 65) 
Sir, 
Reference AG ltr to you dated 21 November, 1966, sub- 
ject, Correction of Military Records, and D/A SO 234, par 
155, dtd 17 November, 1966. 


Please advise me whether any further action on my 


part is required to secure pay adjustment differential in 
correction of my records showing retroactive promotion to 
lieutenant colonel on retirement effective 31 September, 
1965, and payment in lieu of leave credit in the amount of 
Aly days, resulting from recommendation of the Army 
Board for the Correction of Military Records. 


Thank you for your courtesy. 
Respectfully, 


Arce E. Roserts 
Arch E. Roberts, Lt Col, AUS ret 


ee: Itr. AG, D/A, 21 November, subject: Correction 
of Military Records. 


546-9211 Ext 2052 


6 December 1966 
FINCS-AF Roberts, Archibald E. 
Ol 542 803 


Sussecr: Correction of Military Records 


To: LTC Archibald E. Roberts, USA Retired 
Post Office Box 986 
Fort Collins, Colorado 80521 


1. Reference is made to your inquiry of 3 December 1966 
concerning benefits due because of the correction of your 
military records under Title 10 U.S.C. Section 1552. 


2. No further action on your part is required at this time. 
When our review of the pertinent records has been com- 
pleted, you will be furnished a computation of the pro- 
posed settlement. It is required that the settlement offer be 
accepted before payment may be made. 


3. The computation together with a claim certificate will 
be sent to you as soon as possible. 


For THE COMMANDER: 
F. W. Cuarron 
LTC, FC 
Chief, Claims Division 


Disposition Form 
(AR 340-15) 

Reference or Office Symbol 
FINCS-E Roberts, Archibald E. 
O01 542 803 (Retired) 


Subject 
Correction of Records, 10 U. S. Code, 
Section 1552 


To C, Sp Act Br 
Claims Div 


From C, Ret Pay Div 


Date 6 Dec 66 CMT 1 
Mr. Pinner /cf/3913 


1. The action taken by the Army Board of Correction of 
Military Records in the case of Lieutenant Colonel Archi- 
bald E. Roberts, 01 542 803, results in the following adjust- 


ment of retired pay. 


Rate of Rate Rate 
Period Entimt Paid of Adj Total 


Se 
1 Oct 65-16 Oct 66 $624.98 $522.60 $102.38 $1,283.16 


Lieutenant Colonel Roberts was placed on the AUS Re- 
tired list in the grade of major (0-4), effective 1 October 
1965 under the provisions of title 10, U. S. Code, Section 
3911. His records have been corrected to reflect placement 
on the AUS Retired list in the grade of lieutenant colonel 
(0-5) effective 1 October 1965 and that he was entitled to 
credit for 24% days of accrued leave at time of retire- 
ment. The officer has been on the retired list since 1 Octo- 
ber 1965 and has been receiving full retired pay applicable 
to a major (0-4) credited with 26 years, 3 months, and 28 
days service for basic pay purposes and actual duty from 
1 October 1965 through current date. He has never re- 
ceived Veterans Administration benefits. The obtaining 
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of a negative statement from the Veterans Administration 
is not deemed necessary or advisable. 


2. The entire amount of adjustment is subject to Federal 
taxation and reduction by reason of overpayment of active 
duty or severance pay, if such overpayment exists. 


3. This division will effect payment of $624.98 monthly 
retroactive to 17 October 1966 following receipt of infor- 
mation from your office that the officer has accepted settle- 
ment of his claim. 


4. The current address of Lieutenant Colonel Roberts 
is Post Office Box 986, Fort Collins, Colorado, $0521. 


Curtis W. Pinner for 
M. T. Brapitey 
Lt Colonel, FC 
Chief, Retired Pay Division 


546-9211 Ext 2052 
FINCS-AF Roberts, Archibald E. 
01 542 803 7 December 1966 


Sussecr: Correction of Military Records 


To: LTC Archibald E. Roberts, USA Retired 
Post Office Box 986 
Fort Collins, Colorado 80521 


1. Under the prvisions of 10 U.S.C. 1552, your military 
records were corrected on 17 October 1966 to show that 
you were promoted to the grade of lieutenant colonel, 
United States Army Reserve, effective 30 September 1960; 
that you were placed on the Army of the United States 
Retired List on 1 October 1965 in the grade of lieutenant 
colonel; and that at the time your retirement on 30 Sep- 
tember 1965, you were entitled to credit for 244 days ac- 
rued leave. 
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2. The amount found to be payable to you as a result 
of the correction of your military records is shown in the 
inclosed certificate. If your records indicate that the 
amount is not correct, you are requested to advise this 
Headquarters wherein the amount is incorrect, with copies 
of your records, and a full statement explaining the alleged 
discrepancy. 


3. If you agree that the amount as shown in the inclosed 
certificate is correct, it is requested that you so indicate 
by your full signature to the original and one copy, and 
return to this Headquarters. Your signature, it will be 
noted, will establish your claim for the amount found to 
be due you as a result of the correction of your records; 
will indicate your willingness to accept the amount as a 
full, final and complete settlement and release of any claim 
you may have against the United States on account of the 
action correcting your military records as indicated above, 
and will establish the fact that you have not heretofore 
been compensated by Congress through enactment of a 


private law or in any other manner. 


4, Upon receipt of the signed and witnessed certificate, 
in duplicate, your claim will be settled. 


For THE COMMANDER: 


F. W. Crayton 
LTC, FC 
Chief, Claims Division 
2 Incl 
1. Claim Cert (trip) 
2. Envelope 
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Computation of Amount Due Under 10 USC 1552 


FINCS-AF Roberts, Archibald E. 
01 542 803 


CREDITS : 


Accrued Leave, 25 days BP @ $804.00 a mo 
25 day BAS@ 47.88 amo 
25 days BAQ @ 145.05 a mo 
Retired Pay 1 Oct. 65 - 16 Oct 66 @ $624.98 a mo 


p Total Credits 


Desits: 

Accrued Leave paid 20 days BP @ $804.00 amo $536.00 
20daysBAS@ 47.88amo 31.92 
20 days BAQ @ 145.05amo 96.70 

Retired Pay 1 Oct 65 - 16 Oct 66 @ $522.60a mo 6549.92 

FWT, 20% of $1417.16 283.43 


Total Debits $7497.97 


*Adjustment Due $1165.89 


*Upon acceptance, ret pay will be adjusted retroactively to 17 Oct 66 
@ $624.98 a mo. 


Cuam CERTIFICATE 


I hereby make claim in the amount shown above for 
monetary benefits due me by reason of the correction of 
my military records, and do agree that acceptance of this 
settlement shall constitute complete release by me of any 
claim against the United States by reason of the correction 
of my records. 


I hereby certify and affirm( with full knowledge of pen- 
alties prescribed by law for making false claim against the 
United States, that I have not heretofore been compensated 
by Congress through enactment of a private law or in any 
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manner for the amount claimed herein as a result of the 
correction of my records. 


DEPARTMENT OF THE ARMY 
OFFICE OF THE ADJUTANT GENERAL 
U. S. ARMY ADMINISTRATION CENTER 
ST. LOUIS, MIssouRI 63132 


17 Jan 1967 
In Reply Refer to: 
AGAC-R-SAC Roberts, Archibald E. 
01 542 803 (17 Oct 66) 
Lieutenant Colonel Archibald E. Roberts 
AUS, Retired 
Post Box 986 
Fort Collins, Colorado 80521 
Dear Colonel Roberts: 


I am referring to your request for correction of military 
records. 


Corrective action has been taken at this Center to cor- 
rect your report of separation. DD Form 215 showing 
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corrections to DD Form 214 is inclosed. You should at- 
tach it to your DD Form 214. 


I am pleased to be of assistance to you. 
Sincerely yours, 


B. E. Bascocx 
B. E. Babcock 
Colonel, AGC 
Commanding 
Inclosure 
DD Fm 215 
USAAC Form 
335-1 

1 Aug 66 FILE: SISTRUNK/bjb 


CORRECTION TO DD FORM 214, ARMED FORCES OF 
THE UNITED STATES REPORT OF TRANSFER 
OR DISCHARGE 


Date of Correction 
17 January 1967 


Department, Component and 
Branch or Class 
Army USAR MSC 


IDENTIFICATION DATA 


Last Name - First Name - Middle Name 
Roberts Archibald Edward 


Service Number 
01 542 803 
Effective Date of 


(Day, Month, Year) 
Retired 30 Sep 65 


Selective Service Local 
Board Number (City, County and State) 


8&4 


Home of Record At Time of Entry 

Into Active Service (Street, RFD, City, County and State) 
2315 E 12th Ave 
Denver Denver Colorado 


Permanent Address for Mailing 
Given on Original DD Form 214 
1833 Orchard Pl 
Fort Collins Larimer Colo 


CORRECTIONS 

The Original Armed Forces of the United States Report 
of Transfer or Discharge (DD Form 214) for the Above- 
Named Individual Is Corrected As Indicated Below: 


ITEM NR CORRECTED TO READ 


3a =—s-s Lt. Coll 

3b =: 30 Sep 60 

32 Deleted: (Item 3a) Temp Major AUS aptd 21 Sep 
56; Perm Major, USAR, aptd 1 Oct 53 
Deleted: Lump sum payment made for 20 days ac- 
crued leave 
Added: Retired 30 Sep 65 and placed on AUS Re- 
tired List 1 Oct 65 in grade of Lieutenant Colonel. 
Entitled to credit for 2414 days of accrued leave, UP 
Title 10 USC See 1552 


Kennera G. WickKHAM 

Kenneth G. Wickham 
Major General, USA 
The Adjutant General 


DD Form 215 Previous editions of this form are obsolete. 
1 Nov 55 2 
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iW 
15 
MARITAL STATUS 
MNerrled 
& STATION ‘On WISTALLATION A ‘FECTED 


Fitesimons Geroral Hospital Denver Colorado 


EFFEC.| sees) vean 
fter 20 years vervied S| 30] Sep | 65! 
1 (OM-3112) Fitzsimons GH Denver | HONORABLE DD Form 3524 


7S SELECTIVE SERVICE LOCAL BOARD WUMBEA, CITY. COUNTY AND STATE ta. BATE WOUCTED 
Oay, 


ATTAINED 
vorss Gollece 
Ve a TYPE OF TRANSFER OR OIBCHARGE 


TRAMS/ERRED 
Control Gp (Retired) USANC S' 

v We. CURMENT “ACTH VICE OTHER TH 
@ SOURCE OF ‘ENTRY 


| Cone Ordored to AD from US 


Rantain o-: » | ‘Denver Colorado 
[an __statewenr of semnct | wears | womma_]_ oars | 


hey CIVILIAN OCCUPATION AND 
13506 ~2cld 
PA 2 Acstcbenth 
i reomnoon eon wee, ANT oe Mod, MOG. Presidential, Unit Citation (70x), Amed 
nore Hertel Sr Farachute Badge", .Coimendatien Ribbon wMotal Pendant 


Cacia 7} 


Grove ®A" ” SSKY 23705-9922" (tow 3a) Temp Kodo, Ass arte 21 Sep aie 


sin: nator, USAR, aptd 1 Oct 53 (Ltem 23) Tth Abn Div J, 
meteor o%GS College 5 nonths = 952° start Officor Cra 
| Lump gun payment made for 20 days accrued leave 


"ADONESS POR HARING PURFOSGS AFTER TRANSFER OR OC) 


yee Sa PL. Fort ‘Collins Larimer’ Coho 


"ARMED FORCES OF THE UNITED STATES 
REPORT OF TRANSFER OR DISCHARGE, 
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AGPO-RC Roberts, Archibald E. 
01 542 803 (15 Nov 65) 21 Nov 1965 


Sussecr: Correction of Military Records 


To: Lieutenant Colonel Archibald E. Roberts 
AUS Retired 
Post Office Box 986 
Fort Collins, Colorado 80521 


1. Further reference is made to your application for cor- 
rection of military records. 


2. Orders have been issued, extract copies inclosed, an- 
nouncing the correction of your records to show that you 
were retired on 1 October 1965 in the grade of Lieutenant 
Colonel. 


3. Your attention is invited to inclosed copy of letter, 
this office, to the Commanding General, Finance Center, 
U. S. Army, Attn: Chief, Settlements Operations, Indian- 
apolis, Indiana 46249, which request that your pay account 


be adjusted as a result of the correction of Army records. 
That office has been advised that you are entitled to credit 
for 2414 days of accrued leave. Any inquiries regarding 
the above should be addressed to that office. 


4. In order to receive an identification card, it is sug- 
gested that you complete the inclosed DA Form 428 (Ap- 
plication for Identification Card) and present it with a 
copy of this letter to the commanding officer of the nearest 
Army Installation. You may apply in person or by mail. 


5. It is requested that Certificate of Retirement (DD 
Form 363A) furnished you at time of separation be re- 
turned to this office, Attn: AGPO-RC/DEJ for cancella- 
tion. A corrected certificate will be furnished under sep- 
arate cover. In the near future you will be furnished a 
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DD Form 215 (Correction of DD Form 214) which will re- 
flect the correction of your records. 


By Orper or THE SECRETARY OF THE ARMY: 


Copy for: Sen Peter H. Dominick, Adjutant General 
Attorney Robert E. Manuel 
806 15th St., N. W. 
Washington, D. C. 


3 Incl 
1. Para 155, DASO 234 (in dupe) 
2. Cy Ltr to CG FCUSA 
3. DA FORM 428 (in dupe) 
Copy for: ABCMR, Attn: Mr. Williams, Exec Secy 
Rm 1E 517, The Pentagon 
Attorney Robert E. Manuel, 


AGPO-RC Roberts, Archibald E. 
01 542 808 (15 Nov 65) 


21 Nov 1965 
Sussxcr: Correction of Military Records 


To: Commanding General 
Finance Center, U. S. Army 
Attn: Chief, Settlements Operations 
Indianapolis, Indiana 46249 


1. As a result of the review of the case of Lieutenant 
Colonel Archibald E. Roberts 01542803, AUS Retired, by 
the Army Board for Correction of Military Records, under 
the provisions of title 10, United States Code, section 1552, 
all Department of the Army records of this officer have been 
corrected as directed by the Under Secretary of the Army 
in memorandum dated 17 October 1966. 
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2. It is directed that Colonel Roberts’ pay account be 
adjusted as a result of the foregoing correction of military 
records. 


By Orper or THE SECRETARY OF THE ARMY: 


Adjutant General 
3 Incl 
1. Para 155, DASO 234 
2. AGPZ Form 977 
3. Memo dtd 17 Oct 66 


Copy for: ABCMR, Attn: Mr. Williams, Exec Secy 
Rm 1E 517, The Pentagon 


LtC Archibald E. Roberts 


DEPARTMENT OF THE ARMY 
WASHINGTON 25, D. c. 


EXTRACT 


Special Orders No. 
234 . 


Date 
17 November 1966 


Para 155. TC 373. Ann is made under prov title 10 USC 
see 1552 of the corr of the mil rec of Arcuratp E. Ros- 
ERTS 01542803 to show that he was placed on the AUS Ret 
List on 1 October 1965 in the gr of LTC. 


Copy for: ABCMR, Attn: Mr. Williams, Exec Secy 
Rm 1E 517, The Pentagon 


Officer (2) 
FCUSA, Attn: Settlements Operations 
USA Data Sve & Admin Sys Comd, Attn: AGRZ 
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By Orper or THE SECRETARY OF THE ARMY: 
Official 


Kenvere G. WickHAM 
Major General, USA 
The Adjutant General 


Harotp K. JoHNson, 
General, United States Army, 
Chief of Staff. 


DEPARTMENT OF THE ARMY 
OFFICE OF PERSONNEL OPERATIONS 
FORT BENJAMIN HARRISON 
INDIANAPOLIS, rvprawa 46249 


/vamp 
In Reply Refer to 


RCPP (Addressee shown below) 8 November 1966 


Suznsecr: Promotion as a Reserve Commissioned Officer of 
the Army, under Title 10 of the United States Code 
(AR 135-155, Par 15) 


To: Lieutenant Colonel Archibald E. Roberts 
Post Office Box 986 
Fort Collins, Colorado 
A—30 September 1960 


B—None 


1. By direction of the President, you are promoted as a 
Reserve commissioned officer of the Army effective on the 
date shown after A above to the grade in the branch and 
component shown in address above. 


2. Time in grade for promotion to the next higher grade 
will be computed from the effective date of this promotion, 
unless there is a date shown after B above, in which case 
it will be computed from that date. 
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3. No acceptance or oath of office is required. Unless 
you expressly decline this promotion within 60 days after 
receipt of this letter, your assumption of office will be effec- 
tive as shown after A above. 


4. If you are serving on active duty in a commissioned 
grade lower than that to which promoted, effective with 
this promotion, you are deemed to have accepted a tempo- 
rary appointment in the grade in which serving. You may 
elect to be relieved from active duty and receive your pro- 
motion after separation from service provided you do not 
have an uncompleted period of required active duty under 
law or regulations. In which event, you will complete the 
attached indorsement and return it through channels to 
this office. 


By Orver or THE SECRETARY OF THE ARMY: 


Aaron 8. Sapove 
Aaron S. Sadove 
Colonel, USA 
Commanding Officer 
U. S. Army Reserve Compo- 
nents Personnel Center 


Copy furnished: 
AMEDS Br, OPD 
Sep Br, TAGO 


RCPC FL 29 
1 Aug 66 
(OPO-RCPC FL 29, 1 Dec 64, is obsolete) 
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DEPARTMENT OF THE ARMY 
OFFICE OF THE UNDER SECRETARY 
WASHINGTON, D. C. 


17 Oct 1966 


AG 201—Rozerts, Arcutpatp BE. 
O1 542 803 


Memoranpum For THE ADJUTANT GENERAL: 


Having approved the findings, conclusions and recom- 
mendation of the Army Board for Correction of Military 
Records, and under the provisions of 10 U.S.C. 1552, it 
is directed: 

1. That all of the Department of the Army records of 
Arcuratp BE. Rozerts be corrected to show: 

a. that effective 30 September 1960, he was promoted 
to lieutenant colonel, United States Army Reserve; 


b. that he was placed on the Army of the United 


States Retired List on 1 October 1965 in the grade of 
lieutenant colonel; and 


c. that at the time of his retirement from service on 
30 September 1965, he was entitled to credit for 24% 
days of accrued leave. 


2. That so much of the application of ARCHIBALD E. Ros- 
ERTS, as pertains to reimbursement of $20,590.94 for legal 
fees, and promotion to lieutenant colonel, Army of the 
United States, be, and hereby is, denied. 


Davi E. McGrrrerr 
David E. McGiffert 
Under Secretary of the Army 
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AGPB-P Roberts, Archibald E. 
01542803 (24 May 66) 22 Jul 1966 


Mr. Robert Manuel 

Attorney at Law 

Suite 620 Shoreham Building 
806 - 15th Street, N. W. 
Washington, D. C. 20005 


Dear Mr. Manuel: 


This is in further reply to your letter of 24 May 1966, 
addressed to Mr. Raymond J. Williams, Executive Secre- 
tary, Army Board for Correction of Military Records, re- 
garding Major Archibald E. Roberts, USAR, Retired. 


The term ‘‘promotable status,”’ as used in the comment 
of 2 May 1966 to the Army Board for Correction of Mili- 
tary Records, is not defined as such in current regulations. 
However, it is a term commonly used in processing promo- 
tion actions. An officer is considered to be in a ‘‘promot- 


able status’’ when he is eligible for promotion and has been 
recommended for such, and his records have not been 
‘flagged’? because of unresolved information that may 
bear upon his fitness for promotion. 


In Roberts’ case, he had been recommended for tempo- 
rary promotion to lieutenant colonel, and would ordinarily 
have been promoted on 26 June 1962. On that date, how- 
ever, the then applicable regulations precluded Roberts’ 
promotion because his records had been ‘‘flagged.’’ See 
paragraphs 1-4, Army Regulation 600-31, 12 August 1959, 
as changed by Change Number 1, 25 May 1960, and sub- 
paragraphs 8c and 10c, Army Regulations 624115, 20 
October 1960, as changed through Change Number 4, 21 
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February 1962. See also subparagraphs 8c and 10c, Army 
Regulations 624-115, 5 June 1962. 


I trust that this information will be assistance to you. 
Sincerely yours, 


J.C. LAMBERT 

J. C. Lambert 
Major General, USA 
The Adjutant General 


SAOMR—Roberts, Archibald E. RJ Wms/mj/74254/2 
01 542 803 
Jun 66 


Mr. Robert E. Manuel 2 Jun 1966 
Attorney at Law 

Suite 620 Shoreham Building 

806 - 15th Street, N. W. 

Washington, D. C. 20005 


Dear Mr. Manuel: 


I am replying to your letter dated 24 May 1966, relative 
to the case of Major Archibald E. Roberts, 01 542 803. You 
seek clarification of the words ‘‘promotable status’’ as they 
apply to Major Roberts. You also request personal ap- 
pearance to present further argument prior to final deci- 
sion concerning correction of the military records of Major 
Roberts. 


The administrative procedures established in implemen- 
tation of 10 U.S.C. 1552 provide for the Army Board for 
Correction of Military Records to consider all applications 
properly before it for the purpose of determining the exist- 
ence of an error or an injustice and to make appropriate 
recommendations to the Under Secretary of the Army. 
Following formal hearing, the Proceedings of the Board, 
the verbatim transcript of testimony together with all 
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records considered by the Board are forwarded to the 
Under Secretary for consideration and such action as de- 
termined to be appropriate. Hither the foregoing pro- 
cedures or regulations provide for further oral argument 
by an applicant or his counsel over and above that pre- 
sented at a formal hearing before the Board. In light of 
the foregoing, your request for personal appearance has not 
been favorably considered. It is suggested, however, that 
if you have additional argument and care to reduce it to 
writing, such will be included with all of the aforesaid evi- 
dence for consideration. 


Your letter of 24 May 1966 has been referred to the 
Office of The Adjutant General of the Army for reply to 
that portion thereof which pertains to an interpretation 
of the words ‘‘promotable status.”’ 


Sincerely yours, 


Rayrmonp J. WILLIAMS 
Executive Secretary 
Army Board for Correction 
of Military Records 
ec: SAOMR 
AG 201 File 


the attached copies of papers relative to Lieutenant 
Colonel Archibald E. Roberts, 0 1 542 803, AUS Retired, 
are true and complete copies of official documents in the 
custody of The Adjutant General of the Army. 


Kewnetu G. WickHAM 

Kenneth G. Wickham 
Major General, USA 
The Adjutant General 


Kenneth G. Wickham 
The Adjutant General of the Army 


Stanley R. Resor 
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AGPB-P Roberts, Archibald B., 01542803 (28 Apr 66) 
Subject: Promotion to Lieutenant Colonel, AUS 
To ABCMR From TAG Date2 May 66 CMT 2 
Rm 1E 517 Mr Bryant/rs/73997 
The Pentagon 
Provided he would have been in a promotable status, 
Archibald B. Roberts, 01542803, would have been promoted 
to lieutenant colonel, AUS, on 26 June 1962, along with his 
contemporaries. 


For tae ADJUTANT GENERAL: 


Bruce Mason, Lr. Cou. 

S. A. MacKenzie 

Colonel, AGC 

Chief, Pers Act Div, TAGO 
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LAW OFFICES 
ROBERT E, MANUEL 
suITe 620 SHOREHAM BUILDING 
806 15rx STREET, N.W., WASHINGTON, D. C. 


May 24, 1966 


Mr. Raymond J. Williams 

Executive Secretary 

Army Board for Correction of Military Records 
Room 1E-517, The Pentagon 

Washington, D. C. 20310 


In re: Roberts, Archibald E. 
O1 542 803 
Your file number: 7.2 
Dear Mr. Williams: 
This refers to a memorandum opinion dated May 2, 1966 to 


your office from the Adjutant General, which states: 


Provided he would have been in a promotable status, 
Archibald E. Roberts, 01542803, would have been pro- 
moted to lieutenant colonel, AUS, on 26 June 1962, 
along with his contemporaries. 


I am unable to find a definition of this phrase ‘‘promotable 
status’? anywhere in the law or regulations. I would ap- 
preciate, therefore, receiving from either your office or the 
Office of the Adjutant General a definition of this term, 
because apparently this will be the narrow issue which de- 
termines whether or not Major Roberts should have been 
promoted to Lieutenant Colonel, AUS, on 26 June 1962, 
when this matter is presented to the Secretary and later to 
the District Court, if further appeal is necessary. 
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I wonder if you have yet received any decision from the 
Secretary on my request that we both appear before the 
Secretary to argue this matter prior to his final decision? 


Sincerely yours, 


Rosert HE. Manven 
Robert E. Manuel 
Attorney for Major Roberts 


REM/k 

ec: Major Roberts 
Shannon & Collier, Cafritz Building, Washington, D. C. 
Roger Robb, Esq., Power Building, Washington, D. C. 
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OPA 2 Ob ne 


ee ed 
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APPLICATION FOR CORRECTION OF MILITARY 
OR NAVAL RECORD UNDER THE PROVISIONS 
OF TITLE 10 UNITED STATES CODE 
SECTION 1552 


Arch E. Roberts, Major, United States Army Reserve, 
01542803, hereby petitions the Army Board for Correction 
of Military Records for correction of the injustice resulting 
to him as a consequence of the illegal action of the Secre- 
tary of the Army in dismissing Major Roberts from active 
duty. 

On April 27, 1962, the Secretary of the Army personally 
ordered Major Roberts, an Army Reserve Officer with 18 
years and 9 months active federal service, released from 
active duty. Major Roberts then sought a declaratory 
judgment and injunctive relief to have the Secretary’s 
order set aside. Following lengthy legal proceedings which 
included a finding by the United States Court of Appeals 
for the District of Columbia that the order of the Secretary 
was invalid, Major Roberts was reinstated. On May 12, 
1965, Judge William B. Jones, of the United States Dis- 
trict Court for the District of Columbia ordered that the 
action of the Secretary of the Army in relieving Major 
Roberts from active duty status and transferring him to 
inactive status be declared null and void. He further 
ordered that Major Roberts be restored to the status he 
occupied in the Army prior to the Secretary’s action, to- 
gether with all the rights, privileges and emoluments to 
which he would have been entitled, both by law and regula- 
tion. Major Roberts is now retired, having left the service 
September 30, 1965. 


By claim voucher #652717 dated August 23, 1965, Major 
Roberts received a net amount of $24,471.32 as compensa- 
tion for back pay and allowances through August 1965. 
This amount was arrived at as follows: 


(1) Major Roberts received back pay at the rank of 


Major from the date of his illegal separation until his 
reinstatement. 
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(2) Major Roberts received subsistence allowance from 
the date of his illegal separation until his reinstatement. 


(3) Major Roberts received quarters allowance from the 
date of his illegal separation until his reinstatement. 


From this amount totaling $34,486.33 taxes were sub- 
tracted, as well as an amount for the accrued leave paid 
to Major Roberts on May 7, 1962 plus quarters allowance, 
subsistence allowance and ready pay all of which were paid 
to Major Roberts during his illegal separation. 


Major Roberts has received since that date the normal 
pay of a Major with over 22 years of service, including 
quarters and subsistence allowances until his retirement 
date of September 30, 1965. Upon separation from the 
service, the Major received $664.22 which represented ac- 
crued leave of 20 days. 


Major Roberts contends that the following injustice re- 
sulted to him as a causal effect of the Secretary of the 
Army’s illegal action: (1) He was not promoted to Lieu- 
tenant Colonel as he would have been but for the Sec- 
retary’s action; (2) He failed to receive the normal 30 
day annual leave privileges of the Army; and (3) He in- 
curred legal expenses in the amount of $20,590.94 that would 
not have resulted but for the illegal action of the Secretary. 


There is no question that injustice resulted to the Major 
as a consequence of his dismissal. So much is clear in the 
decision of the Court of Appeals for the District of Colum- 
bia, Roberts v. Vance, et al., 343 F. 2d 236 (1964) and the 
order of the District Court, Roberts v. Vance, et al., C. A. 
#2106-62, May 12, 1965. The military record of Major 
Roberts must now be corrected. This can only be done by 
compensating him in such a manner as to completely re- 
store him to the position he would have occupied but for the 
illegal action of the Secretary. 


The following relief is therefore requested: 


1. Major Roberts’ record be corrected to reflect pro- 
motion to the rank of Lieutenant Colonel as of June 26, 
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1962. As a basis for this relief it should be noted that 
Major Roberts received a position in the top one-third of 
those Medical Service Corps Officers selected for promo- 
tion per Army Circular +624-3, dated January 25, 1962. 
Officers below Major Roberts on the selection list received 
promotion as of June 26, 1962. Unfortunately the illegal 
action of the Secretary intervened and Major Roberts was 
not promoted. We conclude that the only possible reason 
for his failure of promotion was the action of the Sec- 
retary in illegally dismissing Roberts from the service 
merely because of his political views, a factor which the 
Secretary of Defense has stated should not be a con- 
sideration for promotion. Therefore, Major Roberts should 
be entitled to compensation at the rate of pay of Lieu- 
tenant Colonel from the date he would have been pro- 
moted until his retirement. Naturally his retirement pay 
should likewise reflect promotion to Lieutenant Colonel. 


2. Major Roberts be paid an amount that would re- 
flect the annual leave that could have been taken but for 


the Secretary’s illegal action. 


As was mentioned above there was deleted from Major 
Roberts’ pay an amount of $1,260 which reflected accrued 
leave previously awarded to him upon his illegal separa- 
tion. No money was paid to the Major reflecting the leave 
he would have been eligible to take but for the Secretary’s 
action. In other words, from the date of his illegal separa- 
tion, May 8, 1962, until his reinstatement, August 5, 1965, 
Major Roberts had no opportunity to avail himself of the 
30 days annual leave to which all Army personnel are 
entitled. He also lost the sum paid to him covering his 
accrued leave at the time of separation. From May 8, 1962, 
until the date of retirement, Major Roberts would have 
been entitled to 102 days leave. Since reinstatement, he has 
taken 40 days accrued leave leaving a balance of 122 days 
which reflects the accrued leave on the date of his illegal 
separation plus the amount of leave that would have been 
accrued from that date. Upon separation the Major was 
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paid for 20 days accrued leave thereby leaving a balance of 
102 days. Major Roberts requests compensation for this 
102 days leave that he was deprived of due to the Secre- 
tary’s illegal action. 

3. Major Roberts be compensated for those attorney 
fees that he was forced to incur because of the Secretary’s 
illegal action. 


Major Roberts incurred legal expenses of $20,590.94 in 
connection with his reinstatement in the Armed Services. 
Clearly he would not have incurred these had the Secretary 
not acted illegally. Had he instead followed normal pro- 
cedures, which would necessarily have involved a hearing, 
the Major would have been entitled to the assistance of 
Army counsel. However, the Secretary summarily dis- 
missed Major Roberts. The Major was left with but two 
alternatives. Abandon all hopes of reinstatement and end 
his Army career in disgrace or fight the action of the 
Secretary by an expensive and lengthy legal proceeding. 
Major Roberts made the only honorable choice. But at 
what cost. The legal expenses incurred are but a small item 
of the tremendous expenses the Major was forced to incur. 
His normal life was severely altered. And three years 
of frustration and agony took the place of a one-time proud 
and outstanding military record. To place the Major in 
the position he would have occupied but for the Secretary’s 
illegal action, as per the order of Judge Jones, the only 
equitable solution is to restore to the Major those legal ex- 
penses he was forced to incur in his successful effort for 
reinstatement. 


In support of this application the following is submitted: 


1. Applicant’s Motion for Summary Judgment filed 
in the United States District Court for the District 
of Columbia on September 30, 1962. 


2. The decision of the United States of Appeals for 
the District of Columbia in the case of Roberts v. 
Vance et al., 343 F. 2d 236 (1964). 
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3. The order of the United States District Court 
for the District of Columbia, granting applicant’s mo- 
tion for Summary Judgment. 


4, Army Circular #6243 dated January 25, 1962. 
5. Army Special Orders, No. 151 dated June 26, 1962. 


6. Military pay and allowance claims voucher 
4652717 dated August 18, 1965. 


7. Letter of Colonel A. S. Sadove, removing Major 
Roberts from list of officers selected for promotion to 
Lieutenant Colonel dated September 28, 1965. 


8. Testimony of Secretary of Defense McNamara, 
Hearings on S. Res. 191 before the Senate Committee 
on Armed Services, 87th Cong., 2d Sess. 17 (1961). 


Major Roberts respectfully requests a hearing on this 
application. 


Rosert BH. ManveEn 
Robert E. Manuel 
806 15th Street, N. W. 
Suite 620 
Washington, D. C. 


Tomas F. SHANNON 
Thomas F. Shannon 
1625 Eye Street, N. W. 
Suite 622 
Washington, D. C. 


Wuuum W. Scorr 
William W. Scott 
1625 Eye Street, N. W. 
Suite 622 
Washington, D. C. 
Attorneys for Applicant 
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DEPARTMENT OF THE ARMY 


ARMY BOARD FOR CORRECTION OF MILITARY RECORDS 
WASHINGTON 25, D. C. 


PROCEEDINGS 
In The Case Of: 
ARCHIBALD KE. Roserts 
01 542 803 13 April 1966 


I certify that hereinafter is recorded the true and com- 
plete record of the proceedings of the Army Board for 
Correction of Military Records in the case of the above- 
named individual. A quorum was present during the hear- 
ing and deliberation. The following findings, conclusions 
and recommendations were adopted by the Board. 


Applicant requests correction of military records as 
stated in application to the Board and restated in Case 
Summary, Exhibits A and B. 


The Board, having studied the summary(s) prepared by 
its staff in the case of the applicant, convened at the call 
of the Chairman on the above date and, following further 
consideration and having made its determination of the 
ease, proceeded to other business. 


Present: Mr. Chelsea L. Henson Chairman 
Mr. Paul J. Burnette Member 
Mr. Edwin L. Brinckmann Member 
Mr. John L. Blackburn Member 
Mr. Harold F. Hufendick Member 
Mr. Raymond J. Williams Executive Secretary 


Applicant did appear before the Board. He was repre- 
sented by counsel. 


The Board considered the following evidence: 

Exhibit A - Application for correction of military records. 

Exhibit B - Case Summary by Examiner James J. Kelly. 

Exhibit C- Transcript of Hearing and Appellant’s 
Exhibits. 

Exhibit D - AG 201 File and Efficiency File 

Exhibit E - 
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The Board Finds: 


1. That the applicant has exhausted all administrative 
remedies afforded by existing law or regulations. 


2. That it incorporates and adopts by this reference so 
much of the Case Summary, Exhibit B above, as pertains 
to the factual showing of the Department of the Army 
records which generally reflect: 


a. that the applicant requests correction of his mili- 
tary records: (1) to show him promoted to lieutenant 
colonel as of 26 June 1962; (2) to show him au- 
thorized payment of an amount that would reflect the 
annual leave (102 days) that could have ‘been taken 
but for his illegal separation from the Army on 7 May 
1962; and (3) to show him compensated in the amount 
of $20,590.94 for attorney fees which he incurred as a 
result of his illegal separation from the Army on 7 
May 1962; 


b. that he performed enlisted service from 2 June 
1939 through 18 December 1942; that on 19 December 
1942, he accepted appointment as second lieutenant, 
Medical Administrative Corps, Army of the United 
States, and entered upon active duty in that grade; 
that on 20 October 1948, he was promoted to first 
lieutenant, Army of the United States; that on 1 
February 1945, he was promoted to captain, Army of 
the United States; and that on 29 December 1945, he 
was relieved from active duty in the grade of captain, 
Army of the United States; 


c. that on 1 September 1948, he accepted a five year 
term appointment as captain, Medical Administrative 
Corps, Officers Reserve Corps; that on 2 September 
1950, he accepted appointment as captain, Medical Ad- 
ministrative Corps, Army of the United States, and 
entered upon active duty in that grade; that on 1 
October 1953, he was promoted to major, Medical 
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Administrative Corps, United States Army Reserve; 
and that on 21 September 1956, he was promoted to 
major, Army of the United States; 


d. that on 30 September 1960, as a non-unit officer, 
he became eligible for consideration for promotion 
from major to lieutenant colonel, United States Army 
Reserve, under the provision of paragraph 15, Army 
Regulations 135-155, dated 10 June 1955, having com- 
pleted more than 17 years of total service and 7 years 
of promotion service in the grade of major; that on 11 
January 1961, he requested such promotion; and that 
there is no evidence that the request was ever acted 
upon; 

e. that a Department of the Army Selection Board 
which adjourned on 1 December 1961 considered and 
selected him for promotion to lieutenant colonel, Army 
of the United States; that his name appeared at Se- 
quence 58 in Department of the Army Circular 624-3, 
dated 24 January 1962, as recommended for such pro- 
motion; that on 19 April 1962, a Report for Suspen- 
sion of Favorable Personnel Actions was submitted 
to the Adjutant General’s Office by his organization 
showing that he had been suspended from military 
duties pending results of an investigation of statements 
made in Washington, D. C. on 19 April 1962; that on 
7 May 1962, by order of the Secretary of the Army, 
he was relieved from active duty in the grade of major 
under the provisions of 10 U.S.C. 681(a), with rever- 
sion to an inactive status and termination of his Army 
of the United States appointment; that the foregoing 
Report for Suspension of Favorable Personnel Actions 
was in force on the date of his separation; that at the 
time of separation, he had completed 18 years, 8 months 
and 5 days of active service; and that he was given a 
lump sum settlement for 60 days of accrued leave ; 


f. that effective 5 August 1965, following a ruling 
of the United States District Court for the District of 
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Columbia that the applicant’s relief from active duty 
on 7 May 1962 was null and void, he was restored to 
active duty in the grades of major, Army of the United 
States and United States Army Reserve; that he was 
considered to have performed continuously on active 
duty from 7 May 1962 with all rights, privilege and 
emoluments to which he would have been entitled had 
he not been relieved from active duty on 7 May 1962; 
that at the time of restoration, he was credited with 
60 days of unused leave; that a Department of the 
Army Selection Board, which adjourned on 6 August 
1965, found him not fully qualified for promotion to 
lieutenant colonel, Army of the United States, based on 
his 1961 selection and recommended removal of his 
name from that list; and that a Selection Board, which 
adjourned on 11 August 1965, considered him for pro- 
motion to lieutenant colonel, Army of the United 
States, under the same criteria and instructions estab- 
lished by the 1962, 1963, 1964 and 1965 Selection 


Boards, found him not fully qualified and did not 
recommend his promotion under any of such criteria 
and instructions; 


g. that on 2 September 1965, he requested retire- 
ment from service effective 30 September 1965; that 
his request was approved; that on 16 September 1965, 
the Secretary of the Army, under authority of 10 U.S.C. 
3363(f£), approved the removal of the applicant’s name 
from the recommended list for promotion to lieutenant 
colonel, United States Army Reserve, on the basis 
that he was not qualified for such promotion; that 
prior to retirement, he used 40 days of leave; that 
on 30 September 1965, he was retired under the pro- 
visions of 10 U.S.C. 3911 after more than 22 years of 
active Federal service; that on 1 October 1965, he was 
placed on the Army of the United States Retired List 
in the grade of major and transferred to the United 
States Army Reserve retired list; and that at time of 
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retirement, he was paid a lump sum settlement for 20 
days of accrued leave; and 


h. that on 8 April 1966, the Judge Advocate Gen- 
eral’s Office expressed opinion to the Army Board for 
Correction of Military Records that the applicant is 
not entitled to credit for the 102 days of annual leave 
claimed for the period 8 May 1962 to 5 August 1965; 
that within the meaning of 37 U.S.C. 501(f), he may not 
be paid for more than 60 days of annual leave; that 
he should have been credited with accrued leave from 
6 August 1965 until 30 September 1965 in the amount 
of 414 days; and that his outstanding leave balance at 
the time of retirement should have been 2414 days. 


3. That on 26 August 1965, the applicant submitted a 
claim to Chief of Finance for 60 days accrued leave paid 
to him on 7 May 1962 and collected from him upon his 
restoration to duty on 5 August 1965; and that the claim 
was disallowed on 22 September 1965. 


4. That Section 501(f), Title 37, U.S.C. states that pay- 
ment may not be made for leave in excess of 60 days upon 
discharge or retirement. 


5. That 10 U.S.C. 1552, from which the Secretary of the 
Army, acting through the Army Board for Correction of 
Military Records, derives authority to correct military 
records, provides that the Department may pay from ap- 
plicable current appropriations a claim for the loss of 
pay, allowances, compensation, emoluments or other pecu- 
niary benefits, or for the repayment of a fine or forfeiture 
if, as a result of correcting a record, the amount is found 
to be due the claimant on account of his or another’s serv- 
ice in the Army. 


6. That 10 U.S.C. 3961 provides that unless entitled to a 
higher retired grade under some other provision of law, a 
Regular or Reserve of the Army, retired other than for 
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physical disability, retires in the Regular or Reserve grade 
that he holds on the date of his retirement. 


The Board Concludes: 


1. That although the applicant was considered and se- 
lected for temporary promotion to lieutenant colonel by 
a Selection Board which adjourned on 1 December 1961, 
thereafter, on 19 April 1962, a Report of Suspension of 
Favorable Personnel Actions was filed in his military 
records and remained in effect at the time of his relief from 
active duty on 7 May 1962. 


2. That under the foregoing circumstances, the referral 
of the applicant’s records to a board of officers for recom- 
mendation following his restoration to active status in 
August 1965 is considered to have been a proper action to 
determine his qualification for such promotion. 


3. That in the light of the applicant’s conduct which led 
to his relief from active duty, it is reasonable to presume 
that such conduct would have precluded his promotion to 
lieutenant colonel, Army of the United States, had his 
relief from active duty not been effected. 


4. That in consideration of the foregoing, there is no 
error or injustice in his failure to have been recommended 
for, or promoted to, the grade of lieutenant colonel, Army 
of the United States, retroactive to 26 June 1962, upon his 
restoration to active duty in August 1965. 


5. That the applicant was eligible for, and should have 
been considered for, promotion to lieutenant colonel, United 
States Army Reserve, prior to 30 September 1960. 

6. That it is reasonable to presume, based on his military 
record at the time, that he would have been promoted to 
the grade of lieutenant colonel, United States Army Re- 
serve, on 30 September 1960 had he been timely considered 
for such promotion. 


7. That it concurs in the opinion expressed by the Judge 
Advocate General’s Office on 8 April 1966 that while the 
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applicant is not entitled to credit for the 102 days of leave 
claimed, he is entitled to credit for an additional 444 days 
of accrued leave from 6 August 1965 through 30 September 
1965. 


8. That while it is cognizant of the large amount of 
legal fees incurred by the applicant, there is no authority 
contained in 10 U.S.C. 1552 whereby the Board could recom- 
mend relief. 


9. That in consideration of the foregoing findings and 
conclusions, the failure of the Department to promote the 
applicant to lieutenant colonel, United States Army Re- 
serve, effective 30 September 1960 and to credit him with 
241% days of accrued leave at the time of his retirement 
on 30 September 1965 was, and is, in error and unjust. 


The Board Recommends: 


1. That all of the Department of the Army records of 
Arcuisatp E. Roserrs be corrected to show: 


a. that effective 30 September 1960, he was promoted 
to lieutenant colonel, United States Army Reserve; 


b. that he was placed on the Army of the United 
States Retired List on 1 October 1965 in the grade of 
lieutenant colonel; and 


c. that at the time of his retirement from service on 
30 September 1965, he was entitled to credit for 241% 
days of accrued leave. 


2. That so much of the application of Arcursatp E. 
Roserts, as pertains to reimbursement of $20,590.94 for 
legal fees, and promotion to lieutenant colonel, Army of 
the United States, be denied. 


Cuetsea L. Henson 
Chelsea L. Henson 
Chairman 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2106-62 
Arcuipatp EB. Roserts, Plaintiff, 
v. 


Srantey R. Resor, Secretary of the Army (successor in 
office to Cyrus R. Vance), et al. Defendants. 


(Filed Nov 27 1967) 
Order 


This cause having come before the Court on plaintiff’s 
“‘motion for compliance,’ and defendants’ opposition there- 
to; and on defendants’ ‘‘motion under Rule 60(b) (4), 
F. R. C. P., to vacate void portion of the Court’s May 12, 
1965 order on remand,”’ and plaintiff’s reply thereto; the 
Court having reviewed the records, and the memoranda 
of the parties; the matters having been argued; and the 


Court being fully advised in the premises, 


It is by the Court this 27th day of November, 1967, 
ORDERED: 


1. In accordance with the provisons of Rule 25(d), F. R. 
C. P., the following be, and hereby are, substituted as 
parties defendant in this cause: Stanley R. Resor, Sec- 
retary of the Army (as successor in office to Cyrus R. 
Vance) ; David E. McGiffert, Under Secretary of the Army 
(as successor in office to Stephen Ailes) ; and Major Gen- 
eral Kenneth G. Wickham, U. S. Army, The Adjutant 
General (as successor in office to Major General Joe C. 
Lambert). 


2. Plaintiff’s ‘‘motion for compliance’’ be, and hereby 
is, denied: on the merits, insofar as plaintiff thereby seeks 
to recover (a) the attorney’s fee (and other legal) ex- 
penses, amounting to $20,590.94, incurred in connection 
with this litigation, and (b) monetary compensation for 
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leave in excess of the 60 days maximum cumulation per- 
mitted by 10 U.S.C. 701(b) ; and on the ground of abandon- 
ment, insofar as plaintiff thereby seeks promotion to the 
rank of Lieutenant Colonel as a Reserve Officer on active 
duty. 


3. In view of the foregoing, defendants’ ‘‘motion under 
Rule 60(b) (4), F. R. C. P., to vacate void portion of the 
Court’s May 12, 1965 order on remand’’ is deemed to be 
moot, 

Wo. B. Jones 
United States District Judge 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2106-62 
Notice of Appeal 
(Filed Jan. 16, 1968) 

Notice is hereby given that Archibald E. Roberts, the 
plaintiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit 
from the Order dismissing plaintiff’s Motion for Compli- 
ance with this Court’s Order on remand issued on May 12, 


1965, which Order was affirmed by the aforesaid Court of 
Appeals on July 21, 1965. 


The Order appealed from (copy of which is annexed 
hereto as Exhibit ‘‘A’’) was issued by this Court on No- 
vember 27, 1967. 


MANvVEL AND SWEENEY 


By Roserr E. Manven 
Robert E. Manuel 


Attorneys for Plaintiff 
Archibald E. Roberts 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,679 


Appellant's Statement of Points 
(Filed Feb. 27, 1968) 


Comes now the Appellant in the above-entitled case, by 
counsel, under the provisions of Rule 15 of the General 
Rules of the United States Court of Appeals for the 
District of Columbia Circuit, and files the following state- 
ment of points on which he intends to rely on the appeal 
herein: 


1. The Court below erred in refusing to direct full com- 
pliance with the reparation Order issued on the remand 
and affirmed by this Court. 


2. The Court below erred in failing to direct the Ap- 
pellees to grant Appellant promotion to Lieutenant-Colonel, 
AUS. effective June 26, 1962 which the Army Examiner 
found as a fact he would have been granted but for the 
unlawful and void action of the Secretary of the Army, 
together with compensation in accordance with such rank 
from June 26, 1962 to his retirement September 30, 1965 
and adjustment of his retirement compensation correspond- 
ing to such rank. 


3. The Court erred in refusing to direct the Appellees 
to reimburse Appellant for 102 days of leave which but 
for their unlawful action he would have been entitled to 
take. 


4. The Court below erred in refusing to direct reim- 
bursement for legal expenses and costs amounting to 
$20,590.94 (not including the expense of the instant pro- 
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ceeding) which would not have been incurred but for the 
illegal and void action of the Secretary of the Army. 


Manve, aNp SwEENEY 


By Roserr BE. Manven 
Robert E. Manuel 
Suite 620 Shoreham Building 
Washington, D. C. 20005 
(Telephone: RE. 7-4660) 
Counsel for Appellant 


BRIEF FOR APPELLANT 


IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,679 


ARCHIBALD E. ROBERTS, Appellant, 
Vv. 


STANLEY R. RESOR, Secretary of the Army 
(successor in office to Cyrus R. Vance) 


DAVID E. MCGIFFERT, Under Secretary of the 
Army (successor in office to Stephen Ailes) 


MAJOR GENERAL KENNETH G. WICKHAM, U.S. Army, 
The Adjutant General, United States Army 
(successor in office to Major General 
Joe C. Lambert), Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MANUEL AND SWEENEY 


Robert E, Manuel 
Thomas B. Sweeney 
Suite 620 Shoreham Building 
AED APR ZY 496 806 Fifteenth Street, N.W. 
FILED Washington, D.C. 20005 


CLs Attorneys for Appellant 


(\ of 
Ji nWPTL 


STATEMENT OF THE QUESTION PRESENTED 


1. Whether the United States District Court for the District 
of Columbia erred!in failing to direct the Appellees to comply 
with the Order previously issued by it on May 12, 1965 and af- 
firmed by this Court on June 21, 1965, directing Appellees to 
restore Appellant "to the status which he occupied in the United 
States Army prior to the unlawful action heretofore set aside, 
together with all the rights, privileges and emoluments to which 
he would have been entitled, both by law and regulations, but for 
the unlawful and invalid Order hereinbefore declared null and 
void." 

2. Whether the aforesaid Court erred in failing to direct 
the Appellees to grant the Appellant promotion to Lieutenant 
Colonel, A.U.S., effective June 26, 1962, which the Examiner of 
the Army found asia fact he would have been granted but for the 
unlawful action of the Secretary of the Army, together with com- 
pensations in accordance with such rank from June 26, 1962 to 
his retirement September 30, 1965 and an adjustment of his retire- 
ment compensation corresponding to such rank. 


3. Whether the Court below erred in refusing to direct com- 


pliance with its Order by failing to direct that Appellant receive 


compensation for 102 days of leave which but for the Secretary's 


void action he would have been eligible to take. 


(i) 


4. Whether the Court below erred in refusing to direct 
reimbursement for legal expenses and costs amounting to Twenty 


Thousand Five Hundred Ninety Dollars and Ninety-Four Cents 


($20,590.94) (not including the expense of the instant proceeding) 


which would not have been incurred but for the illegal and void 


action of the Secretary of the Army. 


STATUTE 


10 U.S.C. Section 1552. Correction of Military Records: Claims 
Incident thereto 


(a) The Secretary of a military department, under procedures 
established by him and approved by the Secretary of Defense, and 
acting through boards of civilians of the executive part of that 
military department, may correct any military record of that de- 
partment when he considers it necessary to correct an error or 
remove an injustice. Under procedures prescribed by him, the 
Secretary of the Treasury may in the same manner correct any mili- 
tary record of the Coast Guard. Except when procured by fraud, 

a correction under this section is final and conclusive on all 
officers of the United States 


(b) No correction may be made under subsection (a) unless 
the claimant or his heir or legal representative files a request 
therefor before’ October 26, 1961, or within three years after he 
discovers the error or injustice, whichever is later. However, 
a board established under subsection (a) may excuse a failure to 
file within three years after discovery if it finds it to be in 
the interest of justice. 


(c) The department concerned may pay, from applicable cur- 
rent appropriations, a claim for the loss of pay, allowances, 
compensation, emoluments, or other pecuniary benefits, or for 
the repayment of a fine or forfeiture, if, as a result of cor- 
recting a record under this section, the amount is found to be 
due the claimant on account of his or another's service in the 
Army, Navy, Air Force, Marine Corps, or Coast Guard, as the case 
may be. If the claimant is dead, the money shall be paid, upon 
demand, to his legal representative. However, if no demand for 
payment is made by a legal representative, the money shall be 
paid-— 


(1) to the surviving spouse, heir, or beneficiaries, in 
the order prescribed by the law applicable to that kind of 
payment; 


(2) if there is no such law covering order of payment, 
in the order set forth in section 2771 of this title; or. 


(3) as otherwise prescribed by the law applicable to 
that kind of payment. 


(iii) 


A claimant's acceptance of a settlement under this section fully 
satisfies the claim concerned. This section does not authorize 
the payment of any claim compensated by private law before Octo- 
ber 25, 1951. 


(d) Applicable current appropriations are available to con- 
tinue the pay, allowances, compensation, emoluments, and other 
pecuniary benefits of any person who was paid under subsection 
(c), and who, because of the correction of his military record, 
is entitled to those benefits, but for not longer than one year 
after the date when his record is corrected under this section 
if he is not reenlisted in, or appointed or rea pointed to, the 
grade to which those payments relate. Without regard to quali- 
fications for reenlistment, or appointment or reappointment, the 
Secretary concerned may reenlist a person in, or appoint or re- 
appoint him to, the grade to which payments pacer this section 
relate. . 


(e) No payment may be made under this section for a benefit 
to which the claimant might later become entitled under the laws 
and regulations administered by the Administrator of Veterans' 
Affairs. 
| 

(f) The Secretary of Defense for the military departments, 
and the Secretary of the Treasury for the Coast Guard, shall 
report to Congress every six months on claims paid under this 
section during the period covered by the report. The report 
shall include for each claim the name of the claimant, a brief 
description of the claim, and a statement of the amount paid. 
Aug. 10, 1956, c. 1041, 70A Stat. 116. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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ARCHIBALD E. ROBERTS, Appellant, 
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(successor in office to Cyrus R. Vance) | 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The Appellant, Archibald E. Roberts, appeals from a final 


judgement in favor of the Appellees, Stanley R. Resor, Secretary 
, | 


of the Army (successor in office to Cyrus R. vance) et al., 


entered in the United States District Court for the District of 
| 

Columbia upon granting Appellees’ motion to dismiss Appellant's 

Motion for Compliance. This Court has appellate jurisdiction 


under Title 28 U.S.C. Section 1291. 


STATEMENT OF THE CASE 


On June 18, 1964 this Honorable Court in Roberts v. Vance, 


119 U.S. App. D.C. 367, 343 F. 2d 236, held that the release of 


Appellant, an Army Major, from active duty status in the United 
States Army and transferring him to an inactive duty status 

was null and void, not having been issued in accordance with 
applicable Army regulations binding upon the Secretary in his 
official capacity. In so holding this Court stated: 


We think the Secretary was required to 

observe his own regulations. Vitarelli v. 

Seaton, 359 U.S. 535, 79 S. Ct. 968, 3 L. Ed. 

2d 1012 (1959); Service v. Dulles, 354 U.S. 
363, 77 S. Ct. 1152, 1 L. Ed. 2d 1403 (1957); 
United States ex rel. Accardi v. Shaughnessy, 

347 U.S. 260, 74 S. Ct. 499, 98 L. -Ed. 681 (1954). 


This Court then remanded the case to the Court below for 
further proceedings directing the lower Court's attention 
specifically to footnote: 11 of its decision which reads as 
follows: 

The complaint prays for the following relief 


l. For an order declaring that the action 
taken by defendants is unlawful, null and 
void and of no force and effect whatsoever. 


2. For an order directing defendants to 
restore plaintiff to the status which he 
occupied in the United States Army prior 

to the unlawful action heretofore set forth, 
with all the rights, privileges and emoluments 
to which he would have been entitled but for 
the unlawful and invalid Order heretofore 
complained of. 


3. For an Order permanently enjoining 
defendants...from refusing or failing 
permanently to restore plaintiff to the 
status which he enjoyed prior to the un- 
lawful action complained of, including 
promotion to the rank of Lieutenant — 
Colonel, for which he had been officially 
selected, as reported in Army Circular 
624-3, dated 26 January 1962. 

4. For such other and further relief as 
to the Court may seem proper. Authorities 
cited.7 | 


Pursuant to such remand the Court below, on May 12, 1965 
| 
issued the following Order which this Court affirmed on June 21, 


1965. The Order reads as follows (A. pp. 4,5): | 
| 
ORDERED that the order of the Secretary of 
the Army dated April 27, 1962, relieving 
plaintiff from active duty status in the 
United States Army and transferring him to 


inactive duty status be, and the samejis 
hereby declared null and void for the |reason 
that the Court of Appeals has held that the 

said order was not issued in compliance with 
applicable Army regulations binding upon the 


said Secretary; and it is 


FURTHER ORDERED that any and all orders 
issued by the subordinates of the Secretary 
of the Army implementing the Secretary's 
order of April 27, 1962 be and the same are 
hereby declared null and void; and it) jis 


FURTHER ORDERED that plaintiff's oles for 
Summary Judgment upon the remand be, and the 
same is hereby granted and the defendants' 
Motion for Summary Judgment on the remand 
be, and the same is hereby denied; and it is 
FURTHER ORDERED that defendants restore plain- 
tiff to the status which he occupied in the 
United States Army prior to the unlawful action 
| 


heretofore set aside, together with all the 
rights, privileges and emoluments to which 
he would have been entitled both by law and 
regulations, but for the unlawful and invalid 
order hereinbefore declared null and void. 


Following the issuance and service of the above Order on 
the Secretary of the Army, Appellant instituted administrative 
proceedings before the Army Board for the Correction of Military 
Records, as provided for in Title 10 U.S.C. Section 1552. 

In the aforementioned proceeding Appellant sought the fol- 
lowing relief (A. p. 10): 


a. That such record be corrected to reflect 
promotion to the rank of Lieutenant Colonel, 
A.U.S., as of June 26, 1962, which promotion 
plaintiff would have received on June 26, 1962, 
but for the said illegal action of the Secretary 
dated April 27, 1962 releasing plaintiff from 
active duty; and that the plaintiff be paid 
compensation in the rank of Lieutenant Colonel 
from June 26, 1962, until his ultimate retire- 
ment on September 30, 1965; and that his re- 
tirement pay should reflect and be predicated 
upon such promotion. 


b. That plaintiff be paid an amount that would 
reflect the value of the annual leave that 
plaintiff would have been entitled to but for 
the illegal action of the Secretary. 


The amount of said leave based upon the 30 days 
annual leave to which Army personnel are en- 
titled, which Order and the value of which 
plaintiff sought to recover in the proceeding 
before the Army Board for the Correction of 
Military Records, was 102 days covering the 
period from May 8, 1962 (the date of the illegal 
separation) to September 30, 1965, the date of 
plaintiff's retirement. 


c. That plaintiff be reimbursed for the legal 
expenses amounting to $20,590.94 incurred by 
reason of the Secretary's illegal action; that 
said summary and illegal dismissal by the Sec-— 
retary deprived plaintiff of an “emolument" 
attaching to his officer rank, to wit: The 
free legal assistame of Army counsel through 
the office of the Judge Advocate General, 

thus necessitating the expenditure set forth 
above. 


That under date of October 17, 1966 Under Seereraey of the 
i 
Army David E. McGiffert advised Appellant as follows (A. pp. 11, 


12): 


Having approved the findings, conclusions 
and recommendation of the Army Board for 
Correction of Military Records, and under 
the provisions of 10 U.S.c. 1552, it, is 
directed: 
| 
1. That all of the Department of the 
Army records of Archibald E. Roberts; be 
corrected to shows: 


a. that effective 30 September 
1960, he was promoted to lieutenant posuere 
United States Army Reserve; 


b. that he was placed on ek Army 
of the United States Retired List on! 1 Octo- 
ber 1965 in the grade of lieutenant colonel; 
and | 


c. that at the time of his retire- 
.ment from service on 30 September 1965, he 
was entitled to credit for 2435 days of 
accrued leave. 


2. That so much of the application of 
Archibald E. Roberts, as pertains to! reimburse-— 
ment of $20,590.94 for legal fees, and promo- 
tion to lieutenant colonel, Army of the United 
States, be, and hereby is, denied. . 


Appellant, having been denied administrative remedy and 
relief, filed in the Court below a Motion for Compliance with 
the Order of that Court which Order is set forth above (supra 
p. 3), alleging that: 

1. He has been and still is denied promotion to Lieutenant 
Colonel, A.U.S., effective June 26, 1962, which the Examiner 
of the Army Board found as a fact he would have been granted 
but for the unlawful action of the Secretary of the Army. 

2. He has been denied compensation in accordance with the 
aforesaid rank from June 28, 1962 to his retirement September 30, 
1965, and his retirement pay is diminished by the refusal to 
grant such promotion, which it is conceded he would have received 
but for the unlawful action of the Secretary. 

3. He has been refused compensation for 102 days of annual 
leave which he could have taken but for the illegal action of 
the Secretary. 

4. He has by virtue of the Secretary's unlawful action in- 


curred reasonable legal expenses and necessary court costs a- 


mounting to $20,590.94 (not including the expense of the instant 


proceeding) which he would not have incurred but for the fact 
that his request for such services by the Office of the Judge 


Advocate General was denied. 


SUMMARY _OF ARGUMENT 


It is Appellant's position that this Honorable court in its 
decision in Roberts v. Vance, 119 U.S. App. D.C. 367, 343 F. 2a 
236, held that Appellant's release from active ioe status in 

| 
the United States Army by the Secretary of the Army was unlawful, 
null and void, not having been accomplished in “compliance with 
applicable Army regulations binding upon the said Secretary." 

That the remand to the Court below Concentra the issuance 
of a reparation Order directing the Secretary to restore Appel- 

| 
lant to the status he occupied in the Army prior to the Secre-— 
tary's void action, and making him whole for the aosses incurred 
by virtue of such action. 

That the Order as issued by the Court below and affirmed by 
this Court on July 21, 1965 was proper, and full compliance there- 


with should have been directed as requested in Appellant's 


"Motion for Compliance." 


It is submitted that the Court below erred in refusing to 


direct complete restoration of the Appellant's officer status 
as it existed prior to the issuance of the Seoreea ee void 
Order. | 
We submit that the denial of promotion to Lieutenant 
Colonel, compensation for 102 days of leave and attorney's 


fee and costs were part and parcel of the “error OF injustice" 


visited upon Appellant and under the provisions of 10 U.S.C. 


Section 1552 the Army Board for the Correction of Military 


Records possessed the requisite authority to correct such 


"errors" and make just compensation for such injustice. 
The Court below therefore erred in not directing the full 


implementation of the aforesaid Order. 


ARGUMENT 


POINT I 


THE COURT BELOW ERRED IN REFUSING TO DIRECT FULL COMPLIANCE 
WITH THE REPARATION ORDER ISSUED ON THE REMAND AND AFFIRMED BY 
THIS COURT. 


It is significant that in its opinion remanding this case to 


the Court below this Court directed attention specifically to 
the prayers for relief contained in the camplaint seeking com— 
plete restoration to the status which Appellant occupied in the 
United States Army prior to the Secretary's unlawful action. 

As we are shown above(supra p. 4) and being wae of this 
Court's decisions in Bolger v. Marshall, 90 U.S. Aa D.c. 30; 
193 F. 2d 97; Ogden v. Zuckert, 111 U.S. App. D.C. 398, 298 F. 

| 
2a 312, Appellant through his attorneys instituted proceedings 
before the Administrative Tribunal, the Army Board) cor the 


Correction of Military Records, under the provisions of 10 U.S.C. 


Section 1552. 


The Congress has vested such tribunal with broad jurisdiction 
| 


"to correct an error or remove an injustice." 


‘These terms do not have a limited or technical meaning (41 Ops 


Atty. Gen. March 20,. 1952), and the corrective action entrusted 


to the Board is designed to erase fully error and provide compensa- 
tion for injustice (Caddington v. U.S., 178 F. Supp. 604). 
The breadth of the Statute is shown by the recent case of 


Oleson v. U,S., 172 ct. Cl. 9. 


10 


In enforcing this statute (10 U.S.C. Section 1552), the 
court held that: 


The legislation is remedial and to be : 
liberally construed, rather than narrowly 
or technically. 40 Ops. Atty. Gen. 504, 

508 (1947); 41 Ops. Atty. Gen. 203, 206, 

208 (1954). Nothing in the legislative 
history forbids this result. On the 
contrary, that history tends to aid the 
conclusion that the Board can correct 
military records insofar as they comprise 
or mirror erroneous or mistaken legal 

views, although there is no change in the 
hard facts themselves. "(I)t is clear that 
the Correction Boards were initially 
- authorized in 1946 to provide an adminis- 
trative substitute for the enactment of 
private bills for the correction of mili- 
tary! or naval records." Friedman v. United 
States, supra, 159 ct. Cl. at 38, 310 F. 

2d at 404; Ogden v. Zuckert, 298 F. 2d 312, 
314-15 (C.A.D.C., 1961); 40 Ops. Atty. Gen. 
504 (1947); 41 Ops. Atty. Gen. 71, 73 (1951); 
41 Ops. Atty. Gen. 203, 206-07 (1954). It 
would seem to follow the Boards were given 
jurisdiction to change the legal conclusions 
imbedded in military records just as Congress 
could do, and had done, by private act. 


We conclude that the Correction Board and 

the Secretary acted within their statutory 
authority in changing and correcting Captain 
Oleson's records. When he was paid as a 
consequence of the Board's determination, 
that! payment was wholly lawful and proper 
under the specific statutory provision 
(added in 1951) authorizing the services to 
make payments due as a result of a correction 
in records (section 1552(c)). Under the statute, 
too that determination and the payment, law- 
fully made, were “final and conclusive on all 
officers of the United States," including the 
General Accounting Office (section 1552(a)). 
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We submit, further, that by failing to direct fall compliance 


with the aforesaid reparation Order the Court below has deviated 


from the mandate of this Court and erred in not setting aside 
| : 


| 
Appellees' Opposition to the Motion for Compliance as not conform- 
ing to the requirements of Rule 60(b) of the F.R.C.P. 


| 
In Butcher and Sherred v. Walsh, 206 F. 2d 259, (C.A. 3rd), 
Cert. denied, 346 U.S. 925, the Court held that this Rule: 


does not confer upon the District Court 

the power to alter or amend a judgment which 
has been affirmed by this Court or oy sSu- 
-preme Court for such alteration would affect 
the decision of this Court, which is not 
within the power of the District Court to 
do. Home Indemnity Co. of New York v, 
O'Brien, 6 Cir. 1940, 112 F. 2d 387. | Fur- 
ther we have already had occasion to hold 
that the 1948 Amendments to the Rule, | re- 
lied upon by respondent did not change its 
effect in this respect. Carpenter v. Rohn 

& Haas Co., Inc., 3 Cir. 1950, 180 F.2d 749. 


Again, in United States v. Cato Bros., Inc. (C.A.4) 273 
| 


2d 153, Cert. denied, 362 U.S. 927, the Court held that: 
A lower court has no power or authority 
to deviate from the mandate issued by; an 
appellate Court but is bound thereby and 
cannot re-open questions which the mandate 


lays to rest, Briggs v. Pennsylvania R. Co., 
334 U.S. 304. : | 


| 
See also Federal Practice and Procedure, Barron & Holtzoff, Vol. 
| 


3, Section 1332 (p- 436-437) and 1966 Supp. (p. 206) and cases 


cited there. 


POINT II 

THE COURT BELOW ERRED IN FAILING TO DIRECT THE APPELLEES 
TO GRANT APPELLANT PROMOTION TO LIEUTENANT COLONEL, A.U.S., 
EFFECTIVE JUNE 26, 1962, WHICH THE ARMY EXAMINER FOUND AS A 
FACT HE WOULD HAVE BEEN GRANTED BUT FOR THE UNLAWFUL AND VOID 
ACTION OF THE SECRETARY OF THE ARMY, TOGETHER WITH COMPENSATION 
IN ACCORDANCE WITH SUCH RANK FROM JUNE 26, 1962 TO HIS RETIREMENT 
SEPTEMBER 30, 1965 AND ADJUSTMENT OF HIS RETIREMENT COMPENSATION 
CORRESPONDING TO SUCH RANK. 

As this Court pointed out in footnote 11 of its decision 
in Roberts v. Vance, supra p- 2,3, Appellant had been official- 
ly selected for promotion to the rank of Lieutenant Colonel 
as reported in Army Circular 624-3, dated January 26, 1962. 

Furthermore, as Appellees admit in their Opposition, p. 5, 


"had no untoward incident occurred" Appellant "would have been 


promoted...on June 28, 1962."*(A. pp. 44,45.) 


The “untoward incident" which prevented the promotion was 
the Secretary's unlawful and void action in releasing Appellant 
from active duty on April 27, 1962, and the so-called "flagging" 
of the promotion on April 19, 1962. 

The Appellees place great emphasis on the fact that the 
Secretary of the Army instituted what is called a "flagging 
action." The Secretary on April 19, 1962 "flagged" Appellant's 
previously approved promotion to Lieutenant Colonel A.U.S. On 
April 27, 1962 the Secretary unlawfully and summarily relieved 


Appellant from active duty. 


* fhe case summary of Examiner Kelly states this date as 
- June 26, 1962. (A. -p. 11.) 
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Thus, the "flagging" or suspension of promotion constitutes 
an integral part of the unlawful and void act of the Secretary 


in relieving Appellant from active duty. Therefore, the Court 
| 
below pursuant to its Order affirmed by this Court should have 


directed the abrogation of the “flagging action" in order to 


re-establish the status quo. 


The subsequent reference of the promotion to a "Standby 


Advisory Board" because over three years had elapsed since the 
original selection presents a most fantastic argument. Here the 
Army is claiming the benefit of a lapse of three years during 
which it had acted unlawfully as a reason for such subsequent 
reference to a newly constituted Board. | 
In fundamental fairness, the Federal Government should not 


i 
be permitted to benefit from its unlawful act visited upon the 


Appellant. Consequently the Court below erred in not directing 


that the promotion be granted. 
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POINT III 
THE COURT ERRED IN REFUSING TO DIRECT THE APPELLEES TO 
REIMBURSE APPELLANT FOR 102 DAYS OF LEAVE WHICH BUT. FOR THEIR 
UNLAWFUL ACTION 'HE WOULD HAVE BEEN ENTITLED TO TAKE. . 

The effect of this Court's decision, Roberts v. Vance, 
supra p. 7, is that from the time of the unlawful and void 
action releasing Appellant from active duty until his retire- 
ment (September 30, 1965) Appellant's status as an officer on 
active duty continued. 

The above conclusion results from the fundamental principle 
that an action ultimately found to have been void relates back 
to the time such action was taken and is as though such action 
had never taken place. It follows also that rectification must 
relate back to the time of taking such action. Thus, having 
been deprived of the opportunity to serve and use the leave 


which accrued to such status, Appellant is entitled to be recom- 


pensed for such loss, for as the Court held in Egan v. U.S., 


(ct. cl.) 158 F.Supp 377,387: 


The payment authorized by 10 U.S.C.A. 1552 
is not for services actually performed on 
active duty, but rather. for services which 
would have been. performed had the error or 
injustice corrected by the Board not occurred. 


Thus, had the unlawful and void action of the Secretary not 
occurred Appellant would have remained on active duty and would 


have been in a position to take such leave as it accrued. 


| 
| 
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Furthermore, as the action of the Secretary was void from its 
inception, Appellant was in contemplation of law on active duty 
during the period from May 8, 1962 (the date of the illegal 
separation) to September 30, 1965 (the date of appellant's re- 
tirement) . : 
The statute relied upon below (10 U.S.C. Section 701(b)), 


| 
| 
which restricts payment for accrued leave to 60 days is, we 


submit, not dispositive of the claim for 102 days leave which 

Appellant would have been entitled to take but, for the unlawful 

action of the Secretary of the Army. | 
The statute provides: 


(a) A member of an armed force is entitled 
to 2% calendar_days for each month of active 
service.... /Emphasis supplied./ | 


It is submitted that having been unlawfully removed from 


active service Appellant was prevented from enjoying such leave, 
and compensation should be granted therefore. In the private 
law involving Michael J. Collins (infra p.18 ) the Army did on 


its own initiative authorize payment for leave which Collins 


was prevented from taking because of his unlawful) incarceration. 
Throughout its "Opposition" to Appellant's "Motion for Com- 


pliance" the Appellees argue that the relief here) sought is a 


suit barred by the Doctrine of Sovereign Immunity. In so claim- 


| 

ing, they are in effect attacking this Court's decision in Roberts 
| 
| 
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v. Vance{supra p. 7) and thus claiming that both this Court 
the Court below were without jurisdiction. 

Their position is, we submit, without legal foundation: 

First. The suit is not one against the United States, but, 
as this Court found, it is a suit against the Secretary of the 
Army, who acted without authority and "not in compliance with 
applicable Army regulations binding upon the said Secretary." 

It is, therefore, an allowable action which does not fall 
within the sovereign immunity doctrine. Larsen v. Domestic & 
Foreign Corp., 337 U.S. 682, 701-702. See also cases cited in 
Mr. Justice Frankfurter's dissent, p. 710 note 3. 

Second. Assuming to the contrary, arguendo, the Congress 
in its efforts to protect against "error or to remove an injus- 
tice" has enacted the remedial provision set forth in 10 U.S.c. 
Section 1552. The Congress has thus carved out of such Doctrine 
a clear exception for the protection of members of the Armed 
Services. 

This conclusion finds further support in the fact that the 


statute provides that claims cognizable by the statute may be 


paid out of “applicable current appropriations," and such pay- 


ment shall be “final and conclusive on all officers of the 
United States"(Oleson v. U.S., supra p. 9). Moreover, the 
Congress, by enacting the statute. 10 U.S.C. Section 1552 has 


provided an “administrative substitute for the enactment of 
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private bills for the correction of military or naval records." 
Such tribunal has been “given jurisdiction to change the legal 
conclusions imbedded in military records. just Bet congress could 
do, and had done, by private act." See Oleson v. U.S.,supra PP- 
9, 10. 

We submit, therefore, that the relief which such tribunal 


may dispense is commensurate with the power of the Congress to 


‘erase fully error and provide compensation for injustice visited 


upon members of the Armed Forces. By the enactment of the afore- 


| 
said statute, it appears clear that Congress has provided an 


express waiver of its sovereign immunity and Appellees’ reliance 
| 


upon such "Doctrine" is without legal foundation. 
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POINT IV 

THE COURT BELOW ERRED IN REFUSING TO DIRECT REIMBURSEMENT 
FOR LEGAL EXPENSES AND COSTS AMOUNTING TO $20,590.94 (NOT IN- 
CLUDING THE EXPENSE OF THE INSTANT PROCEEDING) WHICH WOULD NOT 
HAVE BEEN INCURRED BUT FOR THE ILLEGAL AND VOID ACTION OF THE 
SECRETARY OF THE ARMY. 

In the instant case, Appellant requested that a Court Martial 
be convened. His request was denied. Had his request been 
granted he would have been entitled to the protection of legal 
counsel by the Office of the Judge Advocate General, as an 
emolument enuring to his officer status. It is this denial of 
due process which is the proximate cause of the above expendi- 
ture for private counsel and Court costs, and for these he 
should be recompensed. 

As the Court pointed out in the Oleson case (supra p. 10) 
the statute (10 U.S.C. Section 1552) was enacted "to provide 
an administrative substitute for the enactment of private bills 
for the correction of military or naval records." The Court 


also pointed out that the Board for Correction of Military 


Records possesses authority to "change the legal conclusions 


imbedded in military records just as Congress could do, and 


had done, by private act." 
The Congress with the acquiescence of the Department of the 
Army has recently allowed by private act reimbursement for at- 


torneys' fees and other expenses necessary to correct such 
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military records. See An Act for the Relief of Michael J. 


Collins (Private Law 87-1, 87th Congress, S. 178 April 24, 


1961) and Report No. 113, 87th Congress lst Session, March 14, 1961 


1961. (For the convenience of the Court, a copy of this Act 


| 
is reproduced as a part of this Brief.) 


It is submitted, therefore, that the "Board" as a substi- 
tute for Congress, may pay claims arising from the correction 
of military records out of current appropriations, in order to 
correct error or to remove injustice. It is clearly within the 
power of the Board to reimburse Appellant, whom the Army has 


admittedly wronged, for the expenditures necessary to correct 


such injustice. 


CONCLUSION 


In conclusion, it is submitted that the Order of the 
Court below denying full compliance with its Order on remand 
as affirmed by this Honorable Court's Per Curiam Order of 
July 2, 1965 is for the reasons set forth herein in error. 

We submit therefore that the Court should reverse the 
Court below and enter a judgement 

1. Directing Appellees to grant Appellant promotion to 
Lieutenant Colonel, A.U.S., effective June 26, 1962 together 
with compensation in accordance with such rank from June 26, 
1962 to the date of his retirement, September 30, 1965, and 
adjustment of his retirement compensation corresponding to 
such rank, 

2. Directing the Appellees to reimburse Appellant for 
one-hundred and two (102) days of leave which but for their 
unlawful and void action he would have been entitled to take, 
and 


3. Directing reimbursement to Appellant of the sum of 


Bwenty Thousand Five Hundred Ninety Dollars and Ninety-Four 


Cents ($20,590.94) (not including the cost of this proceeding 


both in the Court below and on appeal to this Court) which 


costs would not have been incurred but for the unlawful 
and void action of the Secretary of the Army, Appellee 


herein. 


Respectfully submitted, 


MANUEL & SWEENEY 


Robert E. Manuel 


Attorneys for Appellant 
Suite 620 Shoreham Building 
806 Fifteenth Street, N.W. 
Washington, D.c. 20005 
(737-4660) 


Private Law 87-1 
87th Congress, S. 178 
April 24, 1961 


AN ACT 


For the relief of Michael J. Collins. 


Be it enacted by the Senate and House e of Representatives of the 
Gnited States of America in Congress assembled, That the Secretary 
of the Treasury is authorized and directed to pay, out of any money 
in the Treasury not otherwise appropriated, the sum of $25,000 to 
Michael J. Collins, of Rego Park, Long Island, New York, a decorated 
combat veteran of World War II and the Korean conflict, in full 
settlement of all of his claims against the United States and as reim- 
bursement to him for expenses incurred in establishing his innocence 
and to remove injustices resulting to him from his conviction which 
was based upon fraudulent evidence fabricated and produced 
certain unscrupulous‘members of the United States Army: Provi: 
That no part of the amount appropriated in this Act in excess of 10 
per centum thereof shall be paid or delivered to or received by an: 
agent or attorney on account of services rendered in connection wii 
this claim, andthe same shall be unlawful, any contract to the contrary 
notwithstanding. Any pan violating the provisions of this Act 
shall be di guilty of a misdemeanor and upon conviction thereof 
shall be fined in any sum not exceeding $1,000. 

Approved April 24, 1961. 


GPO 87128 


8TH Conaness HOUSE OF REPRESENTATIVES Rerorr:| 
Net Session No. 113 
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Maxcx 14, 1961.—Committed to the Committee of the Whole House and ordered. 
‘ to be printed | 


Mr. Lanz, from the Committee on the Judiciary, submitted the | 
: following 


REPORT 


[To accompany H.R. 3841] 


The Committee on the Judiciary, to whom was referred the bill 
(HLR. 3841) for the relief of Michael J. Collins, having considered the! 
same,.report favorably thereon without amendment and recommend 
that the bill do pass. 

An identical bill was favorably reported by the committee and) 
pase the House during the 86th Congress, but no action was taken) 

yy the Senate. 

The facts concerning the bill are set forth in House Report 1516, 
86th Con, 2d session, which is appended hereto and is made a; 
part of this report. Your committee concurs with its previous; 
recommendation. 


({H. Rept. 1516, 86th Cong., 2d sess.] 


PURPOSE 


The purpose of the proposed ae is to pay Michael J. Colli 
ar! 


of Rego Long Island, N.Y., a decorated combat veteran of; 
World War II and the Korean conflict, $25,000 in full settlement of! 
his claims against the United States and as reimbursement to him for’ 
expenses incurred in establishing his innocence and to remove injus- 
‘tices resulting to him from his conviction which was based upon) 
fraudulent evidence fabricated and produced by certain unscrupulous, 
members of the U.S. Army. : 
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STATEMENT 


Michael J. Collins enlisted in the U.S. Marine Corps Reserve on 
February 23, 1943, and served as a marine during World War II. 
He served overseas in the Pacific area from July 1, 1943, until January 
3, 1945, and was decorated with the le Heart and is entitled to 
wear three battle stars on his Asiatic-Pacific Theater ribbon. He was 
honorably di ed from that service on October 23, 1945. He en- 
listed in the US. Force on January 10, 1950, and served overseas 
during the Korean war as the member of a bomber crew and flew 39 
combat, missions between April 1, 1951, and January 1, 1952. His 
service in the Air Force was terminated honorably on May 21, 1952, 
so as to permit him to enlist in the Ne the p of attending 
the Army Officers’ Candidate School. He successfully completed the 
prescribed course of instruction at that school, and on April 16, 1953, 
was honorably discharged from the Army to accept an appointment 
as a second lieutenant, Infantry, in the U.S. Army Reserve. He ac- 
cepted his appointment as an officer and entered on extended active 
duty on April 17, 1953. 

_ Michael J. Collins has sought the redress provided in H.R. 5589 
in order to obtain payment for expenses incurred in establishing his 
innocence and for the injustices be suffered as the result of a gen 
court-martial conviction which was based upon fraudulent evidence 
fabricated and produced by several unscrupulous members of the 
U.S. Army. The conviction was obtained efter charges were pre- 
ferred against Lieutenant Collins on May 6, 1954, alleging two 
offenses of “burglariously” breaking and entering a dwelling on 
February 24, 1954, with intent to commit rape and on April 27, 1954, 
with the intent to commit sodomy and two related offenses. On 
June 5) 1954, he was acquitted of one alleged burglary and assault 
with intent to commit rape, but on the basis of the purported evidence 
presented at the trial, there was a conviction of‘one charge of burglary 
and assault with intent to commit sodomy. The general court- 
martial adjudged a dismissal, forfeiture of all pay and allowances, 
and confinement at hard labor for 10 years. ter review of the 
sentence it was approved and ordered executed on May 31, 1955. 
Lieutenant Collins was first confined at the Disciplinary Barracks at 
Fort Gordon, Ga., and then on August 3, 1954, he was transferred to 
the U.S. Disciplinary Barracks at Fort Leavenworth, Kans., where 
he was confined until January 20, 1956, when he was released after 
the Secretary of the Army ordered that all charges against him be 
dismissed and all rights restored. 5 

A petition dated June 23, 1955, was filed with the Army Judge 
Advocate General for a new trial based upon newly discovered evi- 
dence 4nd also on the basis of fraud on the court-martial. Lieutenant 
Collins appointed counsel to present this petition. An extensive in- 
vestigation resulted which considered the evidence submitted in be- 
half of Lieutenant Collins in support of the petition end that obtained 
by the Department of the Army. As the result of this investigation 
the Judge Advocate General stated on December 7, 1955: 

‘I conclude from a consideration of the entire record, the 
petition for new trial and su porting material, and the re- 
sults of the investigation of the petition, that there is newly 
discovered evidence and substantial evidence of fraud on 
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the court prejudicial to petitioner and that a new trial will 
probably produce @ substantially more favorable result for 
= ree pacers oa, the authority of sites 
niform 6 0 itary Justice, & new 1s ted. 
Pursuant to subparagraph 109g, Manual for Courts. 
Martial, United States 1951, the Commanding General, 
Military District of Washington, is designated as the con- | 
vening authority for the new trial. 


Acting on this authority, the Commanding General, Military 
District of Washington, on January 6, 1956, ordered: 


In the general court-martial case of 2d Lt. Michael J. 
Collins, 04005175 (CM 374695), the Judge Advocate Gen- | 
eral has granted the accused a new trial pursuant to.article | 
73, Uniform Code of Mili Justice, and has designated the | 
undersigned convening authority for that purpose. The 
charges are hereby dismissed, for the reason that the available 
evidence indicates a reasonable doubt as to the guilt of the 
accused. All rights, privileges, and property of which the 
accused has been epee’ by virtue of the findings of guilty 
and the sentence will be restored. 


The dismissal of charges and restoration of rights was promulgated 
by the Secretary of the Army in an order dated January 19, 1956. 

e following day Lieutenant Collins was released from confinement 
at Fort Leavenworth, Kans. A new eepore of separation from the 
service on June 15, 1955, was executed, showing that Lieutenant 
Collins was given an honorable discharge. While he received his pay 
up to that date, he did not receive any pay or allowances after Juni 
"15, 1955, during the period of his unjust confinement. Subsequently, 
‘on July 11, 1956, Michael J. Collins was tendered an appointment, 
by direction of the President, as a first lieutenant, Infantry, in the 
Army Reserve, on the basis that had he not been dismissed he woul 
have been promoted to that rank. He accepted that appointment 
on June 23, 1956, and is currently a Reserve officer. 

The Army Board for the Correction of Military Records recom- 
mended that the following corrections be shown on Lieutenant 
Collins’ Army records: 

That all of the Department of the Army records of Michael 
J. Collins, Jr., be corrected to.show: 

(a) that he was / to first lieutenant, Army of the 
United States, on October 17,1954; 

(6) that the orders which effected his dismissal from the 
service on June 15, 1955, are considered to be null and void 
and of no further force or effect; : é : 

(c) that the orders which effected his honorable disch: 
from the service on June 15, 1955, are considered to be 
null and void and of no further force or effect; 

(d) that he was promoted to first lieutenant, U.S. Army 
Reserve, on April 16, 1956; 

(e) that he was relieved from active duty on July 23, 
1956, in the grade of first lieutenant, Army of the United 
States; and , : 

(f) that he served on continuous active duty from April 

17, 1953, through July 23, 1956. 
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These recommendations were approved: by Hon. Hugh M. Milton II, 
Under Secretary of the Army, ‘on December 11, 1958. Finally on 
August 3, 1959, Lieutenant Collins received payments of the pay and 
allowances due him as the result of the correction of his records. 

Howeéver, this bill, H.R. 5589, is concerned with the fact that the 
wrong done this young officer has not been fully compensated for by 
the official action taken in recognition of the injustices done him. 
The bill would compensate him for the expenses incurred in vindi- 
cating his good name which had been damaged by the poner 
action of representatives of the Army. These expenses are detailed 
in the report of the Department of the Army and total $13,500. It. 
was necessary that these sums be paid for private investigators, 
attorneys’ fees and travel expenses necessary to obtain the facts 
upon which Lieutenant Collins’ release was ultimately based. The 
Department of the Army in its report recognizes the justice of these 
expenditures and states that Lieutenant Collins and his father incurred 
expenses in approximately that amount to establish Lieutenant. 
Collins’ innocence and to erase the injustices resulting from the unjust 

‘conviction. The Army noted that there is no existing authority for 
reimbursement of these expenditures, and stated that in view of the 
unusual circumstances, the Army would have no objection to reim- 
‘bursement by means of a private bill. < 

However this committee feels that Michael J. Collins was forced 
to undergo an ordeal for which he probably cannot be comantees 
compensa ee In view of this fact the committee feels that the bi 

‘should provide for the payment of the full $25,000 ‘stated in the bill 

“as originally introduced. Therefore the committee recommends ‘that 

the bill be amended to include the language suggested by the Army 
as to the form of the bill and providing for the payment of $25,000. 

The committee recommends that the amended bill be considered 
favorably. : 

The ‘committee has been advised that an attorney has rendered 

‘services in connection with this matter, and therefore the bill carries 
the customary attorney’s fee proviso. : 


DEPARTMENT OF THE ARMY, 
Washington, D.C., April 6, 1960. 
Hon. Emanve, CELLeR, ; 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cuareman: Reference is made to your request to the 
Secretary of the Army for the views of the Department, of the ay 
ar respect to H.R. 5589, 86th Congress, a bill for the relief of Mich: 

- Collins. =“ 

This bill provides as follows: ; : i 

“Thet the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
the sum of $25,000 to Michael J. Collins, of Rego Park, Long Island, 
New York, a decorated combat veteran of World War II and the 
Korean conflict, in full settlement of all of his claims against the United 
States'for the infringement of personal liberty, malicious prosecution, 
false imprisonment, egal arrest, loss of personal property, and unlaw- 
ful detention by United States Army authorities; damage to personal 
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reputation, impairment of health, medical, dental, and perscnal 
which resulted-from his false arrest on a, 1954, and his 
subsequent amapSreonmien at: Fort Brage, North Carolina, Fort Gordon, 
Georgia, and Leavenworth Federal Penitentiary, Kansas, until the 
21st day of January 1956, on the false charges of burglary and sodo- 
mous assault. The said Michael J: Collins was unlawfully ‘and 
alsely imprisoned from May 4, 1954, to and including the 21st day of 
January 1956, pursuant to a sentence to dismissal from the service, 
forfeitures of all pay and allowances, confinement at hard labor for a 
period of ten years, under sentence of a general court-martial on the 
Sth day of June 1954. Subsequent to the application for a new trial 
and the action of the Judge Advocate General of the United States 
Army, who as a result of his investigation found substantial evidence 
of fraud perpetrated on the court prejudicial to Michael J: Collins at 
the trial and that evidence was suppressed concealed, altered, ‘and 
forged by certain unscrupulous members of the Army; and further, 
that the conviction was based on perjured testimony given by some of 
the prosecution witnesses who testified at the court-martial, the! dis- 
honorable discharge of Michael J. Collins was set aside and his com- 
missioned status restored and his record corrected to show his con- 
tinuous good standing as an officer of the United States Army Re- 
serve’’. : 

The Deparment of the Army interposes no objection to the above- 
mentioned bill, provided that it is amended as recommended herein. 

Although early military records reflect that Micheel J. Collins was 
born on May 19, 1925, later records of the De ent of the Army 
and a copy of the official registration of his birth establish that he was 
born on May 19, 1926, at Jersey City, N.J. He enlisted in the U.S. 
Marine Corps Reserve on February 23, 1943, and served during World 
War II as a marine until he was honorably discharged as a private first 
class on October 23, 1945. He was overseas in the Pacific erea from 
July 1, 1943, until January 3, 1945. On January 10, 1950, he enlisted 
in the U.S. Air Force for 3 years. He served overseas during the 
Korean conflict as a member of a bomber crew between April 1, 1951; 
and January 1,1952. This enlistment terminated when he was honor- 
ably separated on May 21, 1952, at the convenience of the Coe 
ment in order to enlist in the U.S. Army for the purpose of atten ling 
officers’ candidate school. He successfully completed the P i 
course of instruction. On April 16, 1953, he was honorably discharged 
from the Army at the convenience of the Government in order to 
accept an appointment asa second lieutenant, Infantry, U.S. Army 
Reserve. There is no evidence of disciplinary punishment imposed 
on Michael J. Collins during any of his service in an enlisted status. 
He Sccented his Sppomiment and entered on extended active duty 
as an officer on April 17, 1953. a : 

On May 6, 1954, oe were preferred against Lieutenant Collins 
alleging two offenses of “‘burglariously” breaking and entering a dwell- 
ing on February 24, 1954, with intent to commit rape and on April 
27, 1954, with intent to commit sodomy, respectively, in violation of 
article 129, Uniform Code of Military Justice (10 U.S.C. 929) and two 
related offenses of assaults with intent to commit rape and sodomy, 
respectively, in violation of article 134, of the Code (10 U.S.C. 934), 
The charges were alleged to have been committed at a military billet 
used to accommodate women at Fort Bragg, N:C: Lieutenant Collins 
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was tried by general court-martial at Fort Bragg, and on June 5, 1954, 
was acquitted of one alleged burglary and the assault with intent to 
commit rape, but he was convicted of the other burglary and the 
assault with intent to commit sodomy. -The general court-martial 
adjudged a dismissal, forfeiture of all pay and allowances, and confine- 
ment at hard labor for 10 years. The findings and sentence of the 
court-martial were duly reviewed and approved ey the convening 
authority, the Commanding General, Headquarters Fort Bragg, N.C., 
on July 8, 1954. In his action, the convening authority ordered that 
the adjudged forfeiture would apply to all pay and allowances due on 
and after the date of his action. He further ordered Lieutenant Collins 
to be transferred to the command of the Branch US. Disciplinary 
Barracks, Fort (then Camp) Gordon, Ga., pending completion of 
appellate review of the case. The convening oe action was 
romulgated in General Court-Martial Order No. 69, Headquarters, 
‘ort Bragg, N.C., dated July 8, 1954. 

After a. Grief riod of confinement at the Branch US. Disciplinary 
Barracks, Fort Gordon, Ga., Lieutenant Collins was transferred to the 
US. Disciplinary Barracks at Fort Leavenworth, Kans., on or about 
August 3, 1954, where he remained in confinement until January 20, 
1956 (not January 21, 1956, as set forth in the bill). 

A board of review, U.S. Army, automatically reviewed the record 
of trial and action of the convening nie pursuant to article 66, 
Uniform Code of Military Justice (10 U.S.C. 866). In addition to 
appointed military appellate defense counsel, Lieutenant Collins was 
represented by two civilian counsels of his own choice during the 


appellate review. On November.30, 1954, a board of review affirmed, 
without opinion, the findings and sentence as a proved by the con- 


vening authority (Department of the Army, Office of The Judge 
Advocate General, Board of Review Decision in CM 374695, United 
‘States v. Second Lieutenant Michael J. Collins). WLieutenant Coltins 
acknowedged receipt of notice of the affirming action of the board of 
review on December 14, 1954. On December 23, 1954, he submitted 
@ petition for grant of review by the U.S. Court of Military rere 
pursuant to article 67, Uniform Code of Military Justice (10 U.S.C. 
367).| After granting two motions of Lieutenant Collins’ counsel for 
delays, the court considered the petition, and, on April 18, 1955, 
denied it (5 USCMA 858). Counsel filed a motion for a rehearing on 
the petition which was denied, again, by the Court of Military Ap- 
peals on May 6, 1955 (5 USCMA 861). Two appointed mili 
appellate defense counsels as well as two selected civilian coun: 
represented him before this court, as they had before the board of 
review. 

After all appeiete procedures had been applied, the Assistant 
Secretary of the Army, on May 31, 1955, approved and ordered the 
sentence executed, pursuant to article 71(b), Uniform Code of Military 
Justice (10 USC. 871b). On June 10, 1955, Department of the 
Army General Court-Martial Order No. 28 was promulgated ordering 
the sentence executed and provided, pertinently: “Second Lieutenant 
Michael J. Collins, 04005175, Infantry, ceases to be an officer of the 
Army at eens 15 June 1955.” j 

Accordingly, Lieutenant Collins was processed for separation from 
military service on July 13, 1955, as evidenced by DD Form 214, | 
Report of Separation from the Armed Forces of the United States. 
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The report characterized his separation: “Dismissed (under dis- 
honorable conditions).” It specified that he ceased to be an offcer 
of the Army at midnight June 15, 1955. He refused to sign the form 
in the space provided therefor. me 
On July 5, 1955, Michael J. Collins, Junior, appointed counsel “‘to 
execute, file and prosecute @ petition for a new trial * * * under the 
rovisions of article 73, Uniform Code of Military Justice” (10 
‘S.C. 873). This appointment was necessitated by receipt by The 
Judge Advocate General, Department of the Army, of a petition for 
@ new trial, under date of June 23, 1955, based upon ugrounds of ne’ 
discovered evidence and an allegation of fraud on the court-martial. 
The Judge Advocate General, Department of the Army, under the 
authority of pabparsere 109f, Manual for Courts-Martial, Uni 
States, 1951 (Executive Order 10214, 1951), directed that an investiga- 
tion be made to determine the merits of the petition. An extensive 
investigation resulted which considered the evidence submitted in 
support of the petition and that obtained, independently, by a repre- 
sentative of the Office of The Judge Advocate General from most of 
the investigators, witnesses at the trial, and other sources. Based 
on this investigation, The Judge Advocate General stated, on De- 
cember 7, 1955: | 
“J conclude from a consideration of the entire record, the petition 
for new trial and supporting material, and the results of the investiga- 
tion of the petition, that there is newly discovered evidence and sub- 
stantial evidence of fraud on the court prejudicial to petitioner and 
that a new trial will probably produce a substantially more favorable 
result for the petitioner. Therefore, under the authority of Article 
73, Uniform Code of Military Justice, a new trial is granted. : 
“Pursuant to subp: ph 109g, Manual for Courts-Martial, 
United States, 1951, the Commanding General, Military District of 
washing is designated as the convening authority for the new 
tnal. 
The Commanding General, Military District of Washington, bn 
January 6, 1956, ordered: | 
“Tn the general court-martial case of Second Lieutenant Michael J. 
Collins’ OF 005 175 (CM 374695), The Judge Advocate General has 
granted the accused a new trial pursuant to Article 73, Uniform Code 
of Military Justice and has designated the undersigned conveni 
authority for that purpose. The charges are hereby dismissed, for 
_ the reason that the available evidence indicates a reasonable doubt 
as to the guilt of the accused. All rights, privileges, and property! of 
which the accused has been deprived by virtue of the findings of guilty 
and the sentence will be restored.” | 
This dismissal of the charges and restoration of rights was promul- 
gto by the Secretary of the Army in epee of the Army 
eneral Court-Martial Order No. 2, dated January 19, 1956. The 
following day, the Commandant, U.S. piper Barracks, Fort 
Leavenworth, Kans., was notified of the contents of this order by an 
electrically transmitted message. Lieutenant Collins was released 
from confinement at Fort Leavenworth, Kans., the same day, January 
20, 1956. A new Report of Separation From the Armed Forces of the 
United States, DD Form 214, was executed evidencing a separation 
from mili service on June 15, 1955. This report of separation 
characterized the conditions under which Lieutenant Co! was 
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ted as honorable. ‘Lieutenant Collins was furnished this new 
DD Form 214 and DD orm 256A (Honorable Discharge Certificate). 

Finance records reflect that Lieutenant Collins received $3,925.42 at 
the time of his r-"cxse from Fort Leavenworth, Kans. This amount: 
represented the sum due him as pay and allowances, including accrued 
leave pay and travel allowances, for the period July 8, 1954, to June 
15, 1955, inclusive. This was the period from the date of the action 
of the Commanding General, Headquarters, Fort Bragg, N.C., 
July 8, 1954, in which the sentence was approved by the convening 
authority and in which he ordered forfeiture of all RY and allowances 
to becbme effective that date (GCMO No. 69, Headquarters, Fort 
Bragg, N.C., July 8, 1954). The final pay account could not include 
any pericd after June 15, 1955, which had been the date the dismissal 
was executed pursuant to the order of the Secretary of the Army 
(D.A. GCMO No. 28, June 10, 1955). When the dismissal was 
voided the honorable separation substituted therefor, likewise, was 

- effective June 15, 1955 (D.A. GCMO No. 2, Jan. 19, 1956). 

On May 3, 1956, The Adjutant General, Department of the Army, 
advised Lieutenant Collins, by letter, of his right to petition the 
President for further relief under article 75(c), Uniform Code of 
Military Justice (10 U.S.C. 875). That article provides that, in 
cases such as this, the President “alone” “may” reappoint an officer 
who was erroneously dismissed “to such commissioned rank and 
precesence as in the opinion of the President such former officer would 

ave attained had he not been dismissed.” On May 15, 1956, 
Lieutenant Collins petitioned the President for reappointment. 

The Secretary of the Army, after reviewing the case for the President, 
recommended, pertinently: 

“3 Bad Mr. Collins not been dismissed from the Army, it is 
reasonable to assume that he would have been promoted to the grade 
of first lieutenant on April 16, 1956. 

“4, T recommend that the petition of Michael J. Collins for rea) 
Pome in the U.S. Army Reserve in the grade of first lieutenant 
approved.” 

On July 11, 1956, The Adjutant General tendered him an appoint- 
ment, ‘by direction of the President, as a first lieutenant, Infantry, 
U.S. Army Reserve, under the Armed Forces Reserve Act of 1952 
(66 Stat. 481) and article 75c, Uniform Code of Military Justice 
10 U.S.C. 875). He accepted the appointment on July 23, 1956, and 
is currently a Reserve officer. However, he has not applied for and 


+ has not been recalled to active duty. 


On June 25, 1957, H.R. 8376, 85th Congress, a bill for the relief of 
Michael J. Collins, was introduced for the same purpose as the subject 
bill. When this Department was requested for its views on the bill, 
counsel representing the claimant was advised of the provisions of 
section 207 of the Legislative Reorganization Act of 1946, as amended 
(60 Stat. 837; 65 Stat. 655; now codified as 10 U.S.C. 1552). The 
cited legislation was designed by the Congress to relieve itself of the 
burden of correcting certain injustices by authorizing the Secretaries 
of the! military departments to do so through administrative board 

ings and correction of military records to remove the in- 
justices. The Congress did not authorize the Secretaries to do so on 
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their own initiative; rather, it was required that aggrieved parties ; 
initiate the procedures by petitioning the appropris:e euinore 
(10 U.S.C. 1552(b))._ Counsel for Lieutenant Cothns petitioned for 
correction of the cana recotds involved on duly 9, 1958. On 
November 19, 1958, at a hearing before the Army Board for Correc- 
tion of Military Records, attended by Lieutenant Collins and his: 
advocate, the petition was amended to ey eee the corrections 
necessary to.afford petitioner all the relief within the authority of the’ 
Secretary of the Army to grant to him. : =i 

After duly considering the evidence and equities of this case, the: 

Army Board for Correction of Military Records made this recom- 
mendation: ; Mae ; 
- “That all of the Department of the Army records ‘of Michsel J. 
Collins, Jr., be corrected to show: efben ee es 

(a) that he was promoted to first lieutenant, Army of the 
United States, on October 17, 1954; 
; (6) that the orders which effected his dismissal from the 
: gervice on June 15, 1955, are considered to be null and void and’ 
of no further force or effect; a eres 
(c) that the orders which effected his honorable discharge from‘ 
the service on June 15, 1955, are considered to be null and void 

and of no further force or effect; [ 
(d) that he was promoted to first lieutenant, U.S. Army Re-’ 

serve, on April 16, 1956; et 
(e) that he was relieved from active duty on July 23, 1956, in 

the grade of first lieutenant, Army of the United States; and 

that he served on continuous active duty from April 17, : 

1953 through July 23, 1956.” 

- On December 11, 1958, Hon.: Hugh M. Milton II, Under Secretary 
of the Army, approved the findings, conclusions and recommendation 
of the Board and directed the corrections be made as recommended 
by the Board and as quoted above. Lieutenant Collins‘and his coun- 
sel were furnished copies of the Under Secretary’s action on January’ 
2, 1959. On January 30, 1959, The Adjutant General of the! Army’ 
advised Lieutenant Collins that his records were corrected to show: 

“That the orders (General Court-Martial Order No. 28, |Head- 
quarters, Department of the Army, dated June 10, 1955); which 
effected his dismissal from the service on June 15, 1955, and the ad- 
ministrative disch: substituted therefor on February 9, 1956, are 
considered to be null and void and of no further force or effect; that 
he is held and considered to have served on active duty from June 

15, 1955, to July 23, 1956, inclusive (accordingly, his tour of active 
duty is considered to have been continuous from April 17, 1933, 
through July 23, 1956); to have been promoted to first lieutenant, ' 
Army of the United States, on October 17, 1954; to have been pro- 
moted to first lieutenant, U.S. Army Reserve, on April 16, 1956; and 
to have been relieved from active duty on July 23, 1956, while serving 
in the grade of first lieutenant, Army of the United States.| He is 
entitled to all pay and allowances due as @ result of the foregoing 
action. 

Corrected copies of DD Form 214 and DD Form 217A Sealiscae 

Te’ 


characterizing Lieutenant Collins’ service as honorable and lecting 
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that his relief from active duty was effective July 23, 1956, at which 
time he was a first. lieutenant. under an appointment as of April 16 
1956.' Full distribution of the corrective actions was made to all 
military and civilian agencies of the Government concerned. Rec- 
ords which were distributed previously and which were affected by 
the corrective action were recalled and voided. 

On February 3, 1959, Lieutenant Collins was advised further con- 
cerning the steps taken by the Department so that, upon his applica- 
tion, financial adjustment could be made of any pay and allowances 
due him as a result of the correction of his records. Lieutenant 
Collins’ counsel submitted a claim for such pay and allowances to 
the Chief, Claims Division, Settlement Operations at the Army 
Finance Center in Indianapolis, Ind. Because questions arose as to 
the matter of quarters allowances payable for the period during which 
Lieutenant Collins was in confinement, the voucher authorizing a 
final payment to him was referred to the General Accounting Office 
for guidance and the Comptroller General of the United States de- 
cided' that quarters allowances for this period were payable. By check 
dated August 3, 1959, Lieutenant Collins was paid a final settlement 
in the amount of $6,689.73 which was due him by operation of the 
corrections of his records and it was in addition to the previous “final” 
settlement of $3,925.42 which was due and paid according to his 
records at the time he was released from confinement. 

Joseph McCann, Esquire, of 1624 Eye Street NW., Washington, 
D.C., claimant’s counsel of record, wrote to the Secretary of the 
Army on September 16, 1959, in behalf of Lieutenant Collins for 
additional compensation. In his letter Mr. McCann stated that he 
was advised that your committee had referred this bill to this Depart- 
ment! with a request for the “Army’s position” on it. The letter 
contains a résumé of the facts, the equities and the compassionate 
aspects of the case. It advocates two additional remedial measures: 

“First: To compensate Lieutenant Collins so that he may repay 
his father for the nses the father incurred in vindicating the good 
name of his son, which in truth had been damaged by either the 
criminal or reprehensible action of representatives of the U.S. Army. 

“Second: To compensate beyond this expense for the degrading 
ordeal which this young officer was put through because of the evil 
conduct of representatives of the U.S. Army.” 

With res to the additional compensation mentioned first, 
above, the letter states that “Lieutenant Collins, and his father on 
his behalf, spent in excess of $13,000 for attorney fees, private investi- 

tors, travel expenses, etc., in the effort to secure his release * * wil 

ese expenses were fully explained in an accompanying affidavit 
of Michael J. Collins, Sr.; dated September 14, 1959. The affidavit 
itemizes the following expenditures of Mr. Collins from Lieutenant 
Collins’ arrest on May 4, 1954: 
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_ “J have paid the following sums as indicated: 


(@) ron m Thebner & MeLaughlin, attorneys, New York City, 
ees. == 
Abraham Robinson, attorney, expenses. 
Nail Maegher, attorney, New York City, fees 
James Nance, attorney, North Carolina, fees. 
Lawrence Kelly, fingerprint expert, fees 
Thomas Williams, attorney and investigator, North Carolina, fees 


g 


§ 8 3 83853 


(approxi- 
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Fenton "Correction of 


The Department of the Army has taken every authorized measure 
to restore to Lieutenant Collins all of the rights, privileges, and Prop 
erty deprived him by the erroneous court-martial conviction. 
case, like those which have resulted in civilian criminal jurisprudence, 
is a relatively rare one under the military justice system provided 
for and administered by the Armed Forces. Under the system there 
is no exatine law to permit compensation such as that advocated b; 
Lieutenant Collins’ counsel in the letter of September 16, 1959, i.e. 
reimbursement of expen incurred in establishing innocence an 
“or the degrading 0! Nor is there any existing legal authority 
to comapenseies as the subject bill provides, “for the infringement of 
personal liberty, malicious prosecution, false imprisonment, egal 
arrest, loss of personal property, and unlawful detention * * *7 
The only related legislation ap ears to be the act of May 24, 1938 

52 Stat. 438; formerly 18 U.S.C. 729, 730, 1940 ed; presently 28 

S.C. 1495, 2513). | 


The text of the act of May 24, 1938, popuaa yy known as the Unjust 
t 


Conviction Act, and also the report of the House Committee on the 
Judiciary (H. Rept. 2299, 75th Cong., 2d sess.) on S. 750, which 
when enacted, became this act, indicate that it has no reference 

courts-martial. Both the title of the act and the report of the com- 
mittee refer to persons erroneously convicted in “‘courts of the United 
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States,” which term has been construed as not being applicable to 
courts-martial (Winthrop’s Military Law and Precedents 1920 
Rape p. 49). The Judge Advocate General of the Army, in a 
published opinion dated August 10, 1938, held that the Unjust Con- 
viction Act did not apply to persons convicted by courts-martial 
(Dig! Op. JAG, 1940, sec. 7702). Nevertheless, there is some indica~ 
tion in recent court decisions that this act applies to erroneous court~ 
martial convictions. However, there has been no affirmative adjudi- 
cation of the matter by the Supreme Court of the United States and 
the Department of Defense adberes to the longstanding position of 
the Armed Forces that it does not so apply. : 
Moreover, the relief iene Lieutenant Collins by the Army Board 
for Correction of Military Records, under the special statutory 
scheme provided by the Congress for use in such cases, is broader and 
Toe generous than would be permissible under the Unjust Conviction 
ct. 
To the extent that Lieutenant Collins seeks damages for malicious 
. prosecution, false imprisonment, and related alleged wrongs, it is 
significant that the gress specifically excluded them from. the 
waiver of immunity of the Government from suit granted by the 


Federal Tort Claims Act (codified in 28 U.S.C. 1346, 2671-2680) and 
has not waived immunity from suit in such cases by any other acts of 
Congress. In this connection the Federal Tort Claims Act provides 
that it shall not apply to: 

“Any claim arising out of assault, battery, false imprisonment, 
false! arrest, malicious prosecution, abuse of process, libel, slander, 


misrepresentation, deceit, or interference with contract rights” (28 
U.S.C. 2680(b)). 

It follows, therefore, that the Congress does not favor the providing 
of relief for alleged damages of this nature. 

Finelly, it should be noted that, in the past, other proposed private 
legislation for the relief of persons deemed unjustly convicted by 
Federal courts or ccurts-martial have not been enacted. (See, for 
exeriple, 5. 3837, 84th Congress, relating to a court-martial; S. 2953 
and H.R. 11491, 85th Congress, identical bills relating to a civilian 
court conviction; H.R. 611, 82d Congress, relating to a military gov- 
ernment court conviction; H.R. 2245 and H.R. 5244, 81st Congress, 
relating to convictions by courts-martiel; and H.R. 3411, 80th 
Congress, also relating to a court-martial conviction.) 

Itiis recognized by the Department that Lieutenant Collins and/or 
his father incurred expenses in the amount of approximately $13,500 
to establish his innocence and to erase the injustices which had resulted 
from the unjust conviction by the court-martial. As noted, there is 
no existing authority under which such expenses mey be reimbursed. 
However, in view of the unusual circumstances that resulted in his 
conviction, the Department would have no objection to a reimburse- 
ment of these expenses by the Congress through the enactment of 
@ private retief bill based upon the compassionate merit of his claim. 
Favorable action by the Congress on this bill, if amended as hereinafter 
recommended, would, in conjunction with the prior action taken by 
the President of the United States and the Army Board for Correction 
of Military Records, constitute final and complete restoration to 
Lieutenant Collins of the losses that he and his father suffered and, 
in effect, would make him whole. In this connection, the Department 
recommends that the bill be amended, pertinently, as follows: 
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“That the Secretary of the Treasury is authorized and directed 
pay, out of any money in the Treasury not otherwise appropriated, 
the sum of $13,500 to Michael J. Collins, of Rego Park, Long Island 
New York, N.Y., a decorated combat veteran of World War! it 
and the Korean conflict, in full settlement of all of his claims 
against the United States and as reimbursement to him for expenses 
incurred in establishing his innocence and to remove injustices resulting 
to him from his conviction which was based upon fraudulent evidence 
sericea and produced by certain unscrupulous members of the 

S. yy.” 

The cost of this bill, if enacted as proposed, will be $25,000. How- 
ever, if enacted as recommended herein, the cost will be $13, 00. 

This report is being transmitted without the benefit of the views of 
the Bureau of the Budget in order that your committee may have it 
for its consideration at a hearing scheduled for April 6, 1960. 

Sincerely yours, | 
Wiser M. Brucker, | 
Secretary of the Army. 
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STATEMENT OF QUESTIONS PRESENTED* 
| 
In the opinion of appellees, the questions are: 


1. Whether the United States District court satisfied 
the mandate of this Court, upon remand, by entering the order 
of May 12, 1965, declaring void the order of the Secretary of 
the Army which had transferred appellant Roberts to inactive 
status, and directing appellees to restore Roberts to his 
active status as of prior to the invalid transfer, together 
with all the rights, privileges, and emoluments to which he 
would have been entitled but for the transfer. 

2, Whether the district court erred in denying Roberts’ 
motion for an order directing appellees to change Roberts ' 


military records to treat him as promoted to lieutenant colonel 


on active duty as of June 26, 1962, which motion was made 
despite the fact that the actual denial of the promotion had not 


been due to the invalid transfer order. 


3. Whether the district court erred in denying Roberts ' 


we 


| 
motion for an order directing appellees to change Roberts' 
military records in order to pay him & monetary equivalent of 
annual leave in excess of the 60 days maximun limitation 


*/ This cage under No. 17,801 was before @ panel of this 
Court and was remanded on June 18, 1964 for further proceedings; 
4t was again before a panel of this Court under No. 19,474 
upon appeal of the district court's order of May 12, 1965, which 
was affirmed by this Court; and is now before the Court on & 
record which includes the original record on appeal. 

| 


| 
= | 
| 


specified in 10 U.S.C. 701(b), which prohibited accumulation of 
leave beyond 60 days. 

h, Whether the district court erred in denying Roberts' 
motion for an order directing appellees to change Roberts' 


military records in order to reimburse him for $20,590.94 in 


attorney's fees and legal expenses incurred by him in litigation 
in the courts to obtain setting aside of the order transferring 
him from active duty. 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 21,679 


ARCHIBALD E, ROBERTS, 
Appellant, 


| 
ve 


STANLEY R. RESOR, Secretary of the Amy 
(successor in office to Cyrus R. Vance) 


DAVID E, McGIFFERT, Under Secretary of the 
Army (successor in office to Stephen Ailes ) 


MAJOR GENERAL KENNETH G. WICKHAM, U.S. Army, 
The Adjutant General, United States Army 
(successor in office to Major General 


Joe C. Lambert), | 
Appellees e 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 
This is an appeal from an order of the United States 
District Court for the District of Columbia (J A. 111-112) 
dismissing appellant's motion (J.A. 7-13) in which he sought 
relief for alleged noncompliance of appellees with the district 


court's earlier order of May 12, 1965 (J.A. 45). 
| 


i. Events leading to Roberts' transfer to inactive status, 
and to the district court's order of May 12, 1965, declaring the 


order of transfer void. 


On February 14, 1962, appellant, then @ Major on active 
duty with the Army submitted for clearance a speech which he 
proposed to present before the national convention of the 
Daughters of the American Revolution on April 19, 1962. He was 
notified that the speech could not be cleared, for reasons of 
impropriety. Roberts submitted no further material for clearance, 


but delivered another speech, criticizing an Assistant Secretary 
of State and ascribing @ Communist background to the Mayor of 
Los Angeles (Roberts v. Vance, 119 U.S. App. D.C. 267, 268, 


3423 F. 2d 236, 237 (CA. D.C.)). 

Prior to the date of the speech, Roberts had been routinely 
selected, along with others, for temporary promotion to 
Lieutenant Colonel as a Reserve Officer on Active Duty. The 
names on the promotion list were arranged in order of seniority, 
and promotions were made in that sequence. However, on April 19, 
1962, following the! speech before the D.A.R. convention, a 
Suspension or so-called flagging action was initiated, pursuant 
to Army Reguletions' No. 600-21, suspending favorable personnel 
actions pending the investigation of the statements Roberts had 
made (J.A. 67, 92). This action was. expressly stated to be 
based upon related “unfavorable characteristics or integrity" 
(JA. 67) and it was separate both in basis and in point of 
time from the subsequent action (JA. 55-56), discussed infra, 

ane 


i 
by which Major Roberts was eee on May re 1962 from 
1 


active duty to inactive status. | 

By order of the Secretary of the Army on April 27, 1962, 
Roberts was relieved from assignment and duty and » effective 
May 7, 1962 transferred to inactive status (3A, 55-56). This 
order was challenged and this Court, in Roberts v. Vance, 119 
U.S. App. D.C. 367, 2423 F. 2d 236 (CA. D.C.) neld the order 
invalid because of omission of three steps in the required 
procedure. The case was remanded to the district court for 
consideration of Roberts! motion for summary judgment "in the 
light of this opinion, and to conduct such eurther proceedings 
as may be necessary to determine the extent of the relief 


2 

required"(119 U.S. App. D.C. at 371, 3423 F. 2d 236 at 240). 

2. The hearing upon, and entry of, the district court 
order of May 12, 1965. 


At the hearing on remand, counsel for Roberts stated that 

he would be unable to furnish proof that Roberts was entitled 
| 

to the promotion to lieutenant colonel on active duty to which 


_1/ Moreover, the instant issue as to Roberts' status for 

promotion to the temporary grade of Lieutenant Colonel as a 

Reserve Officer Serving on Active Duty is a matter separate 

from his promotion to Lieutenant Colonel in the Army Reserve, 

as to which there is no issue, for he has been found promoted 

Ee Be latter grade as of September 30, 1960 (J.A. 110, par. 
e a, e | 


2/ The Court's footnotes Nos. 2 and 11 noted various items 
a relief which Roberts had requested, including the promotion 
here in issue but also others which were not pursued, e€.g., 
alleged loss of medical care to Roberts and his family, toss of 
quartermaster and PX privileges, and loss of housing and travel 
privileges. 


2 5 


reference had been made in his complaint. Counsel for both 
parties stated that they could egree on the relief, and were 
directed to present an order setting forth the agreed relief 
(Memorandum of district court, April 28, 1965, J.A. 2-3). On 
May 12, 1965, the court entered its order (JA. 4-5) declaring 
void the Secretary of the Army's order of April 27, 1962, and 
any orders implementing it; and providing: 
FURTHER ORDERED that defendants 

restore plaintiff to the status which 

he occupied in the United States Army 

prior to the unlawful action heretofore 

set aside, together with all the rights, 

privileges and emoluments to which he 

would have been entitled, both by law 

and regulations, but for the unlawful 


and invalid order hereinbefore declared 
null and void. 


The Army thereupon proceeded with steps to carry out the 
terms of the district court order of May 12, 1965, including 
the following: 

By letter order of August 5, 1965, Roberts was held to 
have served on active duty from May 7, 1962, to date and was 
“restored to the same status he occupied in the United States 
Army prior to issuance of the * * * [original] * * * Order, 
such restoration to include all rights, privileges, and 
emoluments to which he would have been entitled both by law 


and regulations but for the issuance of the * * #* Order." 


Roberts was assigned to Fitzsimons General Hospital for duty 
mS 


on August 6, 1965 (J.A. 57-58). 

Roberts was paid a total of $24,471.32 in beck pay and 
@llowances. Amounts previously paid him for eoceed leave on 
his separation in 1962 were recouped on behalf of the United 
States as erroneous payments. He was given credit by the United 
States for 60 days cumulated unused leave which was the maximum 
permissible accumulation under 10 U.S.C. 701(b) (Jel. 59). 

In order to effect immediate consideration of Roberts for 
promotion, the Army, on the date of his mete tatement » August 5, 
1965, initiated a superseding flagging action with & provision 


for determination of whether Roberts was qualified for promotion 
(JA. 63-64). The records were referred to a board of officers 
for a recommendation relative to promotion based upon the 1961 
selection. The board found Roberts not qualified, and recommended 
the removal of his name from the 1961 promotion list (J.A. 61, 
par. 1). The records were again referred to 4 board of officers, 
for consideration under the same criteria and instructions 
established for the 1962-1963-1964 and 1965 selection boards. 
This board found Roberts not qualified for promotion (JA. 61-62, 
par. 2). : 
On September 2, 1965, Roberts applied for voluntary retire- 
ment, stating that by September 30 he would nave 20 years of 
active service, He was placed on the retired list as of 
October 1, 1965, and became eligible for retired pay (J.A. 69-73). 
On November 15, 1965, Roberts filed application for 
correction of his military records, seeking by administrative 


process to obtain substantially the relief now sought in the 
+5 - 


instant "Motion for Compliance" in the district court 

(discussed infra), i.e. (1) Temporary promotion to lieutenant 
colonel as @ reserve office on active duty as of June 26, 1962 
(the date he would have been reached for promotion in the 
absence of his conduct at the D.A.R. convention); (2) Payment 

of the monetary equivalent of the annual leave he asserted that 
he did not take during the period of his relief from active duty, 
beyond the 60 days with which he had been credited as the 
maximum cumulation permissible under 10 U.S.C. 701(b); and (3) 
Payment of $20,590.94 to reimburse him for the lawyer's fee 


(and other expenses) he incurred in connection with the litiga- 


tion concerning the April 27, 1962 order. 

The Army Board for Correction of Military Records held a 
hearing on Roberts! application, and on April 12, 1966, rejected, 
inter alia, Roberts! claim to promotion to lieutenant colonel 
as an officer on active duty, stating (J.A. 109): 


1. ‘That although the applicant was 
considered and selected for temporary 
promotion to lieutenant colonel by a 
Selection Board which adjourned on 1 
December | 1961, thereafter, on 19 April 
1962, a Report of Suspension of Favorable 
Personnel Actions was filed in his military 
records and remained in effect at the time 
acon relief from active duty on 7 May 
1962. 


2. That under the foregoing circum- 
stances, the referral of the applicant's 
records to @ board of officers for recom- 
mendation following his restoration to 
active status in August 1965 is considered 
to have been a proper action to determine 
his qualification for such promotion. 


=61— 


| 

2, That in the light of the applicant 's 
conduct which led to his relief from active 
duty, it is reasonable to presume that such 
conduct would have precluded his promotion 
to lieutenant colonel, Army of the United 
States, had his relief from active duty not 
been effected. | 

4, That in consideration of the fore- 
going, there is no error or injustice in his 
failure to have been recommended for, or 
promoted to, the grade of lieutenant colonel, 
Army of the United States, retroactive to 26 
June 1962, upon his restoration to active 
duty in August 1965. | 


The Board also found Roberts not entitled to the 102 days of 
leave which he claimed (J.S. 109, par. 7,-110), and denied 


Roberts' application for reimbursement of legal fees and costs 
(JA. 110). The Board's recommendations were approved by the 
Secretary of the Army on October 17, 1966 (JA. 91) and the 
records were duly corrected (J.A. 78-90). 


| 
4 . Roberts! instant action 4n the district! court alleging 


noncompliance of appellees with the district court order of 
May 12, 1965. 


| 
In January 1967, Roberts filed the instant "Motion for 

Compliance" alleging that the Secretary of the Army had failed 

to comply with the district court's order of May 12, 1965, by 


failing to correct the records to show Roberts as a lieutenant 


3/ The Board recomended correction of the record to show 
Roberts! promotion to lieutenant colonel in the Reserve, 
as pointed out supra, p. 3, fn. 1, and recomm ae Somer 
correction of the leave figures (J.A. 110). 


colonel on active status from and after June 26, 1962, by failing 
to compensate Roberts in accordance with the alleged rank, by 
failing to pay Roberts the value of 102 days of annual leave, 

and by failing to pay the sum of $20,590.94 for Roberts' legel 
fees and expenses in obtaining the setting aside of the order 
transferring Roberts to inactive status, Roberts sought an 

order directing the appellees to make the aforesaid correction 

of records and payments (J.A. 7-12). 

In opposition to Roberts! motion, appellees pointed out 
that promotion in the armed forces is a matter wholly committed 
to executive discretion and is nonreviewable judicially. 
Moreover, it was pointed out that the claim as to promotion had 
been waived by Roberts' counsel at the hearing prior to the 
district court's order of May 12, 1965. See supra, pp. 3-4, and 
JA. 40-41, 50, 53-54. 


With respect to the claim for reimbursement of legal fees 


and expenses, appellees challenged the jurisdiction of the 
district court to order such reimbursement, since the United 
States was not a party to the litigation and in any event the 
amount claimed was in excess of $10,000 and therefore to be 
tried in the Court of Claims, if anywhere. Moreover, it was 
noted that court costs may not be imposed against the United 
States and its officers, absent waiver of sovereign imnunity. 
On the merits, appellees asserted that litigation costs are not 
an “emolument™ of the office of an Army officer (J.A. 49-53). 
With respect to compensation to Roberts for alleged loss 
of leave, appellees similarly challenged the jurisdiction of the 
i gie 


district court and, as to the merits, called the ‘court's attention 
to the unconditional ber of 10 U.S.C. 701(b) to the accumulation 
of more than 60 days of leave (J.A. 54). 


5. The district court's order of November 27» 1967, which 


is the subject of this appeal. | 


The district court, by order filed on November 27, 1967 
| 


(JA. 111-112) held, in pertinent part that-- 


2. Plaintiff's [appellant Roberts'] 
"motion for compliance" be, and hereby is, 
denied: on the merits, insofar as plaintiff 
thereby seeks to recover (a) the attorney's 
fee (and other legal) expenses, amounting 
to $20,590.94, incurred in connection with 
this litigation, and (b) monetary compensa- 
tion for leave in excess of the 60 days 
maximum cumulation permitted by 10 U.S.C. 
701(b); and on the ground of abandormment, 
insofar as plaintiff thereby seeks promo- 
tion to the rank of Lieutenant Colonel jas 
a Reserve Officer on active duty. 


dants' "motion under Rule 60(b 
F.R.C.P., to vacate void portion of the 
Court's May 12, 1965 order on remand" is 
deemed to be moot. | 


2, In view of the fore ing defen- 
ae 


4/ Appellees also moved the court, under Rule 60(b)(4), 
FR.Civ.P. to vacate the portion of its order of May 12, = 
which in effect calls upon the United States to take affirma- 
tive action absent the United States as a party to the litiga- 
tion (JA. 40). | 


STATUTES INVOLVED 
10 U.S.C. 701(b): 


Notwithstanding any other pro- 
vision of law, a member may not accumu- 
late more than 60 days' leave. * * * 


10 U.S.C. 1552: 


(a) The Secretary of a military 
department, under procedures established 
by him and approved by the Secretary of 
Defense, and acting through boards of 
civilians of the executive part of that 
military department, may correct any 
military record of that department when 
he considers it necessary to correct an 
error or remove an injustice. Under pro- 
cedures prescribed by him, the Secretary 
of the Treasury may in the same manner 
correct any military record of the Coast 
Guard. Except when procured by fraud, 

@ correction under this section is final 
and conclusive on all officers of the 
United States. 


* *.- * * 


(c) The department concerned may 
pay, from applicable current appropria- 
tions, 2 claim for the loss of pay, 
allowances, compensation, emoluments, 
or other pecuniary benefits, or for the 
repayment of a fine or forfeiture, if, 
as a result of correcting a record under 
this section, the amount is found to be 
due the claimant on account of his or 
another's service in the Army, Navy, Air 
Force, Marine Corps, or Coast Guard, 4s 
the case may be. * * * 


* * * * 


(d) Applicable current approprie- 
tions are available to continue the pay, 
@llowances, compensation, emoluments, 
and other pecuniary benefits of any 
person who was paid under subsection (c), 
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and who, because of the correction of 
his military record, is entitled to 
those benefits, but for not longer 

than one year after the date when his © 
record is corrected under this section’ 

4f he is not reenlisted in, or appointed 

or reappointed to, the grade to which | 
those payments relate. Without regard) to 
qualifications for reenlistment, or appoint - 
ment or reappointment, the Secretary con- 
cerned may reenlist a person in, or appoint 
or reappoint him to, the grade to whic 
payments under this section relate. 


* * * * 
28 U.S.C e 1246: 


(a) The district courts shail have 
original jurisdiction, concurrent with the 
Court of Claims, of: 


* * * 


| 

(2) Any other civil action or claim 
against the United States, not exceeding 
$10,000 in amount, founded either upon 
the Constitution, or any Act of Congress, 
or any regulation of an executive depart - 
ment, or upon any express or implied 
contract with the United States, or for 
liquidated or unliquidated damages in 
cases not sounding in tort. 


* * * * 


SUMMARY OF ARGUMENT 


1. Under the district court's order of May 12, 1965, 
entered pursuant to the remand by this Court, appellees were 
directed to restore appellant Roberts to all such former rights, 
privileges, and emoluments of his active duty status as a Major 
as would have existed, prior to the invalid order of April 27> 
1962, but for the invalid transfer, 

However, appellees could not properly be directed to make 
payments to Roberts in recompense for indirect quasi-tortious 
damages which were not matters of proper recompense in Roberts' 
original status or were contrary to express statutory provisions, 
And the broad purposes in the establishment of military boards 
for correction of records, "to remove an injustice," did not 
give these boards the virtually unlimited legislative powers 
possessed by the Congress in passing a private bill for relief, 
Neither the boards nor the appellees were permitted to go beyond 
the limits of their statutory rights to make payments, or to 
disregard outright statutory bars to certain steps such as 
allowance of annual leave accumulation in excess of 60 days. 

2. Roberts had no right to promotion to lieutenant colonel 
on active duty at the time of his invalid transfer to inactive 


status as of May 6, 1962. His normal course toward promotion 
had been suspended prior thereto on April 19, 1962, immediately 


after his conduct before the D.A.R. convention. There was thus 

no right to promotion to be lost by the transfer and no right to 

be restored upon the voiding of the transfer. His promotion was 

lost by reason of his conduct and not by reason of the transfer. 
-12. 


The findings of later boards that Roberts was not qualified for 
the promotion were, moreover, matters of executive discretion 
nonreviewable in the courts. | 

Roberts! counsel was accordingly correct in| abandoning the 
claim to promotion, prior to the drafting of the district court 
order of May 12, 1965, and the district court was correct in 
rejecting Roberts' later attempt to reassert the clain, 

3. Roberts was not entitled to cumulation of leave in 
excess of 60 days during the period when he was kept off of 
active duty. The statutory bar to such cumulation (10 U.S.C. 
701(b)) was absolute and could not be waived or repealed by an 
Army board as would be possible in the passage of a private 
bill in the Congress. 

4, It was no emolument of Roberts’ status as an active 
officer to be recompensed for sums paid by him for attorney's 
fees and legal expenses in litigation in the civil courts, 

The transfer to inactive service accordingly did not deprive of 
him of anything he had ever had. He now argues that he requested 
a@ court-martial and that at such a proceeding the Army would have 
furnished an attorney for him. But the denial of the court- 
martial has not been seriously challenged or set aside in this 


Court or the district court, so no right to free counsel has been 


established and thus, no right to free counsel has been shown to 
have been lost, | 

Moreover, if the district court had treated its May 12, 
1965 order as calling for a reimbursement to Roberts of his 
legal expenditures, upon the basis that he suffered damage to 
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this extent by reason of the need to set aside the invalid 
transfer order, the court would have run afoul of jurisdictional 
limitations, in entertaining @ species of tort claim without 
waiver of the sovereign immunity to suit, and in entertaining a 
claim in excess of $10,000 in violation of 28 U.S.C. 1346(a). 


Roberts received substantial restoration to his former 
status, rights, and pay, and the district court correctly 
rejected his claims for further sums to which he had either 
never been entitled or which he had lost, e.g., the promotion, 
by reason of his conduct rather than because of the separate 


and, indeed, later transfer to inactive status. 
ARGUMENT 
I. 


THE DISTRICT COURT'S ORDER OF NOVEMBER 

27, 1967 DID NOT DENY COMPLIANCE WITH 

THE GRANT OF RELIEF PROVIDED IN ITS 

ORDER OF MAY 12, 1965, AND DID NOT DENY 

COMPLIANCE WITH THE REMAND BY THIS COURT. 

Appellant Roberts here seeks reversal of an order of the 

district court, entered on November 27, 1967, in which the court 
rejected Roberts' contentions that, under the earlier order of 


the court on May 12, 1965, he was entitled to certain reimburse- 


ments and other forms of relief not set forth in that earlier 


order, 
As will be shown in Point IV, infra, there is no merit to 


Roberts' claim that| the Army should reimburse him for the 
-W. 


$20,590.94 that he expended for attorney's fees and legal 
expenses in the courts in obtaining the setting aside of the 
order of the Secretary of the Army. There is no authority--and 
Roberts cites none--for payment of an Army officer's legal fees 
and expenses in the civil courts, or for providing him with an 
attorney in those courts in this type of proceeding, as 
distinguished from the authority, e.g., to provide counsel in an 
Army proceeding such @ court-martial. What Roberts actually is 
asserting is a species of tort claim against the United States 
for $20,590.94 damage to which he was indirectly subjected by 
reason of the invalid transfer order by the Secretary--a tort 
claim as to which the United States has not waived its sovereign 
immunity, Similarly, as will be developed in Point III, Roberts' 
claim for & monetary equivalent of an accumulation of leave, 


which he claims to have lost by being in &n inactive status » is 


squarely barred by the absolute prohibition, in 10 U.S.C. 701(b), 
of cumulation of leave in excess of 60 days. Thus , quite apart 
from the fact that it lacked jurisdiction over these claims in 
excess of the $10,000 limitation contained in 28 U.S.C. 1246(a) 
(2), the district court was manifestly correct in denying both 
claims "on the merits". | 

Roberts' third claim, to promotion to lieutenant colonel 
on active duty as of June 26, 1962, was denied upon the basis 
that the claim had been clearly and properly abandoned by 
Roberts' counsel prior to the district court's order of May 12, 
1965, and the order had been drafted without providing for such 
promotion, As we shall more fully demonstrate in Point II, 

= i5 = | 


infra, there was, in any event, no merit to the claim, for the 


loss of the promotion was due, not to the invalid transfer of 
Roberts to inactive status as of May 7, 1962 but to the separate 
and earlier proceeding initiated on April 19, 1962 to suspend or 
to "flag" the prior promotion sequence, pending investigation of 
Roberts' conduct on April 19, 1962 at the national convention of 
the Daughters of the American Revolution. The investigation 
board ruled against Roberts' promotion, and the Army Board for 
Correction of Military Records concluded that in light of 
Roberts' conduct it was reasonable to presume that “such conduct 
would have precluded” his promotion even “had his relief from 
active duty not been effected" (J.A. 109). 

In his brief, however, appellant appears to contend 
(pp. 9-11) that the Army Board for Correction of Military Records 
has @ power to override all of the above considerations, i.e., 
that even in the face of a lack of authority (as to the reimburse- 
ment of attorney fees and legal expenses of an officer), an 
absolute statutory bar (to cumulation of leave in excess of 60 
days), and prior abandonment (of the claim to promotion), the 
Board can somehow grant an authority to make payments where 
there is no authority to do so, can repeal pro tanto a 
congressional enactment barring cumulation of leave, and can 
force on a court the consideration of a claim which has been 
abandoned, 

Upon this assumption, Roberts apparently bases an argument 
that the district court could validly have directed grant of 
all of his requested relief and that it did so in its earlier 
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| 
order of May 12, 1965; that its interpretation to the contrary 


in its instant November 27, 1967 order denied Roberts full 
compliance with the earlier order; and that if the earlier order 
were to be interpreted as not providing for grant of the fuil 
compliance, it deviated from the mandate of this court, which-- 
upon Roberts assumption--presumably contemplated all the 
presently requested relief to be within the proper powers of the 
Army and accordingly called upon the district court to direct 
the exercise of those powers. | 
The assumption constituting the base of this pyramid of 
assumptions--that is, the assumption that the Board for the 
Correction of Military Records has virtually unlimited power --1is 


patently erroneous and is not supported by the quotations and 
citations contained in Roberts' brief. | 
Subsection (2) of 10 U.S.C. 1552 provides broad authority 
for the Board's correction of a military record, but the sub- 
section relating to payment, (c), is not correspondingly broad 
and does not authorize payment of an assessment of » or reimburse- 
ment for, indirect damage arising from an invalid ‘action. 
Payment is authorized only in the case of @ lain for the loss 
of "pay, allowances, compensation, emoluments, or other 
pecuniary penefits" (10 U.S.C. 1552(¢c)). The specified items 
permitted to be paid patently do not include an estimated 
valuation for lost leave or @ reimbursement of money paid out 
for attorney's fees and legal expenses. | 
With respect to the generalizations cited in this 


connection by Roberts, 4t need only be ee that when 


a ie/7 = 


the terms in the statute are clear--as here, terms all relating 


to direct payments for services and to"pecuniary" benefits--there 


4s no pertinence in quotation of ata language that the statute 
5 


4s to be given liberal construction. — 

The basic assumption, moreover, can derive no support from 
the fact that the Board was to provide a substitute for private 
pills of the Congress (App't. Br. 10). All that this means is 
that, where the Board is within its authority to pay, the effect 
of 10 U.S.C. 1552 is to relieve Congress of the need to act by 
way of a private bill. But the Congress obviously has not 
delegated to the Board its own legislative power to repeal or 
waive parts of a statute which would otherwise bar a particular 
type of relief, The unlimited overriding powers that may be 
employed by Congress in enactment of a private bill--and that are, 
indeed, the frequent reason for enactment of such @ bill--are not 
possessed by the boards. Accordingly, Roberts' appending to his 
brief of an example of a private bill and accompanying congressional 
report (Private Law 87-1, 87th Cong., S. 178, April 24, 1961, 
Michael J. Collins) does not demonstrate that the Army can make 
the same reimbursements for damage there accorded or here asked, 
but rather that the Army could not do so, and could not be 
_5/ In the cases cited by Roberts (App't. Br. 9-10), the 
issues involved were, respectively, whether the Board could 
correct conclusions from facts as distinguished from facts 
themselves (Oleson v. United States, 172 Ct. Cl. 2), and whether 
the difference in pay Of @ higher rank could be withheld upon 


correction of the record of rank. Caddington v. United States, 
e upp. e eje ‘ 


directed to do so by the district court. Instead, a private bill 
| 


of Congress would be necessary. | 


Nevertheless, Roberts appears to assume that this Court, 
in its remand, contemplated that the requested payments could 
be made, and must be directed to be made in order to afford "full 
compliance" and avoid deviation from the mandate of) this Court 
(App't. Br. 11). This assumption dissolves, we submit, upon an 
examination of the nature of the decision in the prior appeal to 
this Court, (to which we turn, immediately below) and correspond- 
ingly renders inapplicable the cases cited by Roberts (App't Br. 
11) laboring the requirement, in cases far removed from the 


factual status here, that a lower court must not aecrate from a 


mandate (Butcher and Sherred v. Walsh, 206 F. 2d 259 (C.A. 3); 
certiorari denied, 346 U.S. 925; United States v. Gato Bros., 
273 F. 2d 153, certiorari denied, 362 U.S. 927). | 

In the prior appeal to this Court in Roberts ve Vance, 
119 U.S. App. D.C. 367, 343 F. ed 226 (C.A. D.C. )! the Court 
dealt only with the single issue as to whether the Secretary 
of the Army complied with the regulations in seuing his 
order of April 27, 1962, transferring Roberts trom active duty. 
The Court found the order invalid by reason of the om omission 
of three steps in the procedure, and remanded to the district 
court the question of the relief to be granted. Although the 
Court was clearly aware of the broad extent of Roberts' 
charges and claims for relief, including the claim of ea right 
to promotion (supra, Pp. 3, fn. 2), the Court did not undertake 


| 
to pass on the validity of any actions other than ithe one order 
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of April 27, 1962, dealing solely with Roberts' transfer to 
inective status. Thus, there was no invalidation by this Court 
of the completely separate and, indeed, earlier action of 
April 19, 1962, independently subjecting to further investiga- 
tion the issue of Roberts' promotion to lieutenant colonel 


(supra, pp. 2-3). There was no invalidation of the denial 


Roberts’ request for a court-martial, which denial is now 
adduced as a base for the argument that Roberts would have been 
furnished counsel in @ court-martial and adduced as a base for 
the non sequitur that he should also be furnished counsel in 
civil courts outside the Army (App't. Br. 18). The actions 
with respect to flagging the otherwise routine promotion 
sequence, and with respect to court-martial, have not been found 
to be invalid by this Court and they have not been found to be 
based upon, connected with, or any part of the transfer order of 
the Secretary that was declared to be invalid. They were separate 
actions bearing only an irrelevant and completely superficial 
relationship to the invalid transfer order in that they @rose 
out of, and involved separate remedies for, Roberts' conduct at 
the national convention of the Daughters of the American 
Revolution. 

In the district court, on remand, there was accordingly 
no mandate for review of separate actions which were not based 
upon the Secretary's April 27, 1962 transfer order, The district 
court had before it only the duty to require the Army to undo 
the consequences of the invalid transfer to inactive status to 
the extent that the Army was empowered to act and was not 
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statutorily barred from acting. The district court, in determin- 
ing the extent of relief thus available, properly abstained from 
ascribing to the Army the unlimited powers of a congress passing 
a private bill, and therefore, in its May 12, 1965 order directed 
only the following relief: The Secretary's order iranstemne 
Roberts out of active duty was declared void, as aiso any orders 
"“4mplementing" the Secretary's order of April 27, 1962. The 
Secretary of the Army, the Under Secretary, and a third official, 
(predecessors of the appellees) were ordered to restore Roberts 
to the "status" which he occupied in the United States Army prior 


to the particular action of the Secretary "heretofore set aside", 


together with "all the rights, privileges and emoluments" to 


which he would have been "entitled but for the unlawful and 
| 
invalid order": declared void (J.A. 4-5). | 
This constituted full compliance with, and in no sense any 
deviation from the mandate of this Court in its remand to the 
district court. | 
It. 
ROBERTS, PRIOR TO THE DISTRICT COURT 'S 
ORDER OF MAY 12, 1965, NED HIS 
CIAIM TO PROMOTION TO LIEUTENANT COLONEL 
ON ACTIVE DUTY, MOREOVER, THE CIAIM WAS 
WITHOUL MERIT, 
| 
The district court properly denied, as having! been abandoned, 
Roberts! claim to promotion as of June 26, 1962 to lieutenant 
| 
colonel on active duty (J.A. 111-112). At the district court 
hearing pursuant to the remand, counsel for Roberts stated that 
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he would be unable to furnish proof that Roberts was entitled to 
the promotion to lieutenant colonel to which reference had been 
made in his complaint. Counsel for both parties stated that they 
could agree on the relief, and were directed to present an order 
setting forth the agreed relief (Memorandum of district court, 
April 28, 1965, JA. 2-3). On May 12, 1965, the court entered 
its order (J.A. 4-5) which omitted any command with reference to 
the issue of promotion, Roberts is not in position, after the 
extensive Army proceedings based upon the order as written, 

to urge at this late date that the district court ordered or 
should have ordered the Army to grant the promotion. 

Moreover, it is clear that the claim is without substantive 
merit. Neither this Court nor the district court found, or had 
any basis for finding any connection between the later-invalidated 
order of the Secretary, transferring Roberts to inactive status, 
and the completely independent and, indeed, earlier action of 
April 19, 1962, in which Roberts' prior listing for promction 
was suspended pending investigation of Roberts’ conduct at the 
D.A.R. convention (J.-A. 67). Had Roberts never been transferred 
to inactive status, his status as to promotion would still have 
remained, not as'a matter of routine and simple order of listing 


as before the suspension or "flagging", but a completely 


contingent status, Serna on the findings in the investigation 


(JA. 109, par. 3). +The boards charged with weighing Roberts' 


6/ Roberts asserts, in the heading of his Point II, that "the 
Army Examiner found as a fact" that Roberts "would have been 
granted [the promotion ] but for "the Secretary's void action". 
But the "finding" was only a statement that "[iJnformation" 
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qualifications for promotion found him not qualified (J.A. 61- 
62) and the Board for Correction of Military Records found no 
error or injustice in this holding (J.A. 109). Tt need not be 
labored that promotion matters are committed to executive 
discretion, and that intervention on a mere subst itution-of - 
judgment basis would clearly violate the constitutional 
separation of powers. Daub v. United States, 227 F. Supp. 941, 
O44 (E.D. N.Y.). See Powell v. Brannan, 91 U.S. App. D.C. 16, 
18, 196 F. 2d 871, 873. The district court's re jection of 
Roberts' claim may thus be dispositively supported upon the 
merits as well as on the threshold basis of abandonment of the 


claim. 


Tit. 


10 U.S.C. 701(b) BARS CREDITING OF LEAVE 
IN EXCESS OF AN ACCUMUIATION OF 60 DAYS. 


The Army correctly credited Roberts with the 60 days' 
maximum cumulation permitted by 10 U.S.C. 701(b), 
provides: 


Notwithstanding any other provision 
of law, &@ member may not accumulate more 
than 60 days! leave. * * * 
| 


Roberts contends that he is entitled to more cumulation of leave 
| 
because he was prevented by the invalid transfer order from re- 


maining on active duty status and taking leave, Plainly, 


_6/ (Continued ): | 
received from TAGO "indicates" that had Roberts not been relieved 
from active duty he would have been promoted (J.A. 16, par. 7). 
We do not understand why Roberts chose to rely on this guarded 
conclusion, which was clearly overruled by the Board in its 
finding at J.A. 109, par. 3. ne 
| 


however, neither the Army Board for Correction of Military 
Records nor the courts may disregard the clear legislativ= 
mandate, which contains no exceptions, As the private bill 
passed by Congress on behalf of Michael J. Collins itself 


demonstrates (Prp't. Br. 15), Roberts must look to the Congress 
7 


for relief. 
IV. 

THE ARMY IS NOT LIABLE TO ROBERTS FOR 

SUMS PAID BY HIM FOR ATTORNEY'S FEES 

AND LEGAL EXPENSES IN THE COURTS. 

The district court was manifestly correct in its denial, 

"on the merits", of Roberts' motion for payment to him of 
$20,590.94 to reimburse him for attorney's fees and legal 
expenses paid by him in this litigation (J.A. 111, par. 2(a)). 
In his present argument, Roberts contends (App't. Br. 18) that 
had his request for a court-martial been granted he would 
have been furnished Army counsel "as an emolument." The short 
answer is that @ court-martial was not convened, and the denial 


_7/ It may be noted again, at this point, that had the district 
court treated its earlier order as calling for a payment of this 
item of indirect damage, allegedly arising out of the Secretary's 
issuance of an invalid order, jurisdiction of the court weuld 
have been lacking. The United States has not consented to this 
eae of quasi-tort action against it. Mine Safety Appliances Co. 

- Forrestal, 226\U.S. 371, 374-275; State or Arizona v. Hobb 

94 U.S. App. D.C. 170, 172, 221 F. 2d°498, 500. And there Is no 
Zh in Roberts' suggestion (App't. Br. 15-16) that the claim 
of lack of jurisdiction must be in error since it would logically 
have to be carried over, then, to this Court's prior decision on 
appeal, The suggestion is inappropriate, for this Court ordered 
no such payments to Roberts as he now seeks. 
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of a court-martial has not been questioned by either this court 
or the district court. Moreover, it was never an “emolument ~ 
of Roberts! status as an officer on active duty that he be 
provided with &n attorney in the civil courts or that he be 


reimbursed for amounts which he might pay in civil |1atigation. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 


that the order of the district court should be affirmed. 


EDWIN L. WEISL, Jr. 


Assistant Attorney Ge neral, 


DAVID G. BRESS, | 
United States Attorney, 


ALAN S. ROSENTHAL, 
J. F. BISHOP, 


Attorneys, 

Department of Justice, 

as on Ce 0. 
| 
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8/ Here, as with respect to Roberts' claim concerning recovery 
or quasi-damages for alleged loss of leave, the d strict court 
treated its basic order of May 12, 1965, as not calling for a 
recovery, thereby rendering moot the issue that would otherwise 
arise with respect to a quasi-tort claim, as to which the 
sovereign has not waived immunity, (see p. 24, supra, fn. 7). 
Moreover, in the absence of & grant of Roberts! Stata there is 
avoided the issue posed by the limitation of the district court's 
jurisdiction, under 28 U.S.C. 1346(a2) (supra,P. 11) to claims 
not exceeding $10,000. | 

We have also discussed sufficiently, in Point I supra, the 
argunent which Roberts again injects at this point, 1.¢., that 
the Army procedure for correction of military records provides 
Yan administrative substitute for the enactment of private pilis" 

(App't. Br. 18-19). A substitute is indeed provided, to the 
limited extent of the statutory powers of the Army, but there is 
no delegation of Congress' legislative power, in effect, to 
repeal or waive statutory obstacles, or to waive sovereign 
4munity and authorize & virtually sul generis payment. 
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STATEMENT OF THE QUESTION PRESENTED 


1. Whether the United States District Court for the District 
of Columbia erred in failing to direct the Appellees to comply 
with the Order previously issued by it on May 12, 1965 and af- 
firmed by this Court on June 21, 1965, directing Appellees to 
restore Appellant "to the status which he occupied in the United 
States Army prior to the unlawful action heretofore set aside, 
together with all the rights, privileges and emoluments to which 
he would have been entitled, both by law and regulations, but for 
the unlawful and invalid Order hereinbefore declared null and 
void." 

2. Whether the aforesaid Court erred in failing to direct 
the Appellees to, grant the Appellant promotion to Lieutenant 
Colonel, A.U.S.,: effective June 26, 1962, which the Examiner of 
the Army found as a fact he would have been granted but for the 
unlawful action of the Seoretern of the Army, together with com- 
pensations in accordance with such rank from June 26, 1962 to 
his retirement September 30, 1965 and an adjustment of his ‘vetire- 
ment compensation corresponding to such rank. 


3. Whether the Court below erred in refusing to direct com- 


pliance with its Order by failing to direct that Appellant receive 


compensation for 102 days of leave which but for the Secretary's 


void action he would have been eligible to take. 


(i) 


4. Whether the Court below erred in refusing to direct 
reimbursement for legal expenses and costs amounting to Twenty 
Thousand Five Hundred Ninety Dollars and Ninety-Four Cents 
($20,590.94) (not including the expense of the instant proceeding) 


which would not have been incurred but for the illegal and void 


action of the Secretary of the Army. 


STATUTE 


10 U.S.C. Section 1552. Correction of Military Records: Claims 
Incident thereto 


(a) The Secretary of a military department, under procedures 
established by him and approved by the Secretary of Defense, and 
acting through boards of civilians of the executive part of that 
military department, may correct any military record of that de- 
partment when he considers it necessary to correct an error or 
remove an injustice. Under procedures prescribed by him, the 
Secretary of the Treasury may in the same manner correct any mili- 
tary record of the Coast Guard. Except when procured by fraud, 

a correction under this section is final and conclusive on all 
officers of the United States 


(b) No correction may be made under subsection (a) unless 
the claimant or his heir or legal representative files a request 
therefor before October 26, 1961, or within three years after he 
discovers the error or injustice, whichever is later. However, 
a board established under subsection (a) may excuse a failure to 
file within three years after discovery if it finds it to be in 
the interest of justice. 


(c) The department concerned may pay, from applicable cur- 
rent appropriations, a claim for the loss of pay, allowances, 
compensation, emoluments, or other pecuniary benefits, or for 
the repayment of a fine or forfeiture, if, as a result of cor- 
recting a record under this section, the amount is found to be 
due the claimant on account of his or another's service in the 
Army, Navy, Air Force, Marine Corps, or Coast Guard, as the case 
may be. If the claimant is dead, the money shall be paid, upon 
demand, to his legal representative. However, if no demand for 
payment is made by a legal representative, the money shall be 
paid-- 


(1) to the surviving spouse, heir, or beneficiaries, in 
the order prescribed by the law applicable to that kind of 
payment; 


(2) if there is no such law covering order of payment, 
in the order set forth in section 2771 of this title; or 


(3) as otherwise prescribed by the law applicable to 
that kind of payment. 


A claimant's acceptance of a settlement under this section fully 
satisfies the claim concerned. This section does not authorize 
the payment of any claim compensated by private law before Octo- 
ber 25, 1951. | 

(a) Applicable current appropriations are available to con- 
tinue the pay, allowances, compensation, emoluments, and other 
pecuniary benefits of any person who was paid under subsection 
(c), and who, because of the correction of his military record, 
is entitled to those benefits, but for not longer than one year 
after the date when his record is corrected under this section 
if he is not reenlisted in, or appointed or reappointed to, the 
grade to which those payments relate. Without regard to quali- 
fications for reenlistment, or appointment or reappointment, the 
Secretary concerned may reenlist a person in, or appoint or re- 
appoint him to, the grade to which payments under this section 
relate. . | 

| 

(e) No payment may be made under this section for a benefit 
to which the claimant might later become entitled under the laws 
and regulations administered by the Administrator of Veterans' 
Affairs. | 
| 

(£) The Secretary of Defense for the military departments, 
and the Secretary of the Treasury for the Coast Guard, shall 
report to Congress every six months on claims paid under this 
section during the period covered by the report. The report 
shall include for each claim the name of the claimant, a brief 
description of the claim, and a statement of the amount paid. 
Aug. 10, 1956, c. 1041, 70A Stat. 116. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,679 


ARCHIBALD E. ROBERTS, Appellant, 
Vv. 


STANLEY R. RESOR, Secretary of the Army 
(successor in office to Cyrus R. Vance) 


DAVID E. McGIFFERT, Under Secretary of the 
Army €uccessor in office to Stephen Ailes) 


MAJOR GENERAL KENNETH G. WICKHAM, U.S. Army, 
The Adjutant General, United States Army 
(successor in office to Major General 
Joe C. Lambert), Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 


INTRODUCTION 
In replying to the Government's brief we adhere to the 
"Statement of the Question Presented" in our original brief 
herein at pages (i) and (ii). 
We submit! that the Government's "Statement of the Ques—- 


tions Presented" is misleading and deserves some comment. 


Question 1. p- (i): 


Following the remand to the United States; District 


Court for the District of Columbia, that court entered its 


Order dated May 12, 1965 and it was affirmed on appeal by 
this Court on July 21, 1965. We submit, therefore, that 
this Court was satisfied that the Order on renand was in 
full conformity with the mandate of this court. The Govern- 
ment consequently should not be permitted to re-litigate 


this question. 


Question 2. p. (i): 


We here reiterate the position taken in our main brief 


(POINT II pp. 12-13) that the denial of Appellant's promotion 
to Lieutenant Colonel active duty as of June 26. 1962 was 
part and parcel of the Appellees' "unlawful and void action" 
respecting Appellant. Roberts. It cannot be, as the Govern- 
ment seeks to do, separated from the entire eujlewful action 


taken against him by the Army. 


Furthermore, the Government in the court below admitted 
that "had no untoward incident occurred" appellant “would 
have been promoted to Lieutenant Colonel on June 28, 1962."* 
(A. pp.44, 45.) | 


* The case. summary of Examiner Kelly states this date as 
June 26, 1962. (A. p. 11.) | 


The “untoward incident" which prevented the promotion 
was the Secretary's unlawful and void action in releasing 
Appellant from active duty on April 27, 1962, and the so- 
called "flagging" of the promotion on April 19, 1962. 

In its Brief at page 2, the Government states that prior 
to the speech before the Daughters of the American Revolution 
on April 19, 1962, Roberts had been routinely selected, along 
with others, for! temporary promotion to Lieutenant Colonel as 
a reserve officer on active duty. 

Exception is taken to the above characterization, as being 
at variance with the Army records as is shown by the Case 
Summary submitted to the Army Board for ~ Correction of 
Military Records by Examiner James J. Kelly which reads as 
follows (A. p- 16): 


7. (TAB N) A DA Selection Board, which adjourned 
on 1 Dec 61, ‘considered and selected the appl for 
promotion to 1t col. AUS. His name appeared at 
Sequence 58 in DA Circular 624-3, dated 24 Jan 62, 
as recommended for promotion to kt col, AUS. 
(Information received from TAGO indicates that 


62, he 
on 26 Jun 62.) /Emphasis supplied./ 


The Government at page 3 of its Brief states that “at the 
hearing on remand counsel for Roberts stated that he would be 
unable to furnish proof that Roberts was entitled to the pro- 
motion to lieutenant colonel on active duty to which reference 


had been made in his complaint." 


4 
The Government, relying upon this statement in its Opposi- 
tion to the Motion for Compliance, seeks to treat the same as a 


waiver and abandonment of Roberts’ claim for promotion. 


Upon receiving the "Opposition" present counsel for Roberts 
spoke to his former Counsel, the Honorable Oliver gasch, now a 
Judge of this Court. Judge Gasch advised us that because of the 


lapse of time he had no present recollection on the matter. We 


then advised the Government accordingly. 

Appellant Roberts insisted that at no time aid he intend to 
abandon his claim and it was raised and pursued before the Ad- 
ministrative tribunal having jurisdiction, the Army Board for 


Gorrection «of Military Records. No claim of abandonment was 


there urged by the Government. 
The Government's contention of abandonment presents two 
| 


points for consideration here: 


1. he question as: to whether or not the statement of prior 


Counsel amounts to an abandonment of the claim to! promotion and 
| 

thus presents a fact question not resolvable in a| Motion for 

Summary Judgment. 


2. Whether such fact question must be first presented to 


\ 
the Administrative tribunal for resolution subject to subsequent 
| 


court review. 


If the answer to the latter question is in the affirmative, 


as we believe it is, then the former question does not arise. 

In our original brief we pointed out that the Court's Order of 
May 12, 1965 as affirmed July 21, 1965 contemplated the issuance 
of a broad reparation Order directing the Secretary of the Army 
to restore Appellant to the status which he accupied in the Army 
prior to the Secretary's «void action, and making him whole for 
the losses incurred by virtue of such action. 

Roberts then petitioned the Army Board for Correction‘of:.. -. 
Military Records as he was clearly obliged to do by this Court's 
decisions in Bolger v. Marshall, 90 U.S. App. D.C. 30, 193 F 2d 97, 
and Ogden v. Zuckert, 111 U.S. App. D.C. 398, 298 F. 2d 312, re- 
quiring the exhaustion of the administrative remedy. 

Indeed, had prior Counsel offered evidence before the Court 
below, regarding the promotion or any other matter relating to 
the specifics which constituted Appellant's military status he 
would without doubt, and properly so, have been met with the 
Government's contention that he must first exhaust his adminis- 
trative remedy before seeking final review as is being sought 


in the instant case. 


RESPONSE TO APPELLEES' ARGUMENTS 


As previously stated Gupra pp.2,3) Appellees throughout 


their brief seek to separate the illegality of the Order trans- 
ferring Appellant to inactive status from the basic reason which 


underlies his unlawful transfer. 


By so-doing, the Government places in issue the serious 
question as to whether the Department of the Army has transgressed 
| 
| 
upon Appellant's First Amendment right of Freedom of Speech. 


Similarly, the argument that promotion in officer status is 
| 


a matter of executive direction and nonreviewable in the courts 


| 
would raise the same basic question if denial of promotion after 


selection were predicated upon unconstitutional action. 
This Court in its basic decision in this Penaieraces its 
stamp of disapproval on the denial of statutory rights to officers 
of long tenure and in effect concludes that Appellant was wrong- . 
fully deprived of his active duty status together with all the 
rights, including promotion to Lieutenant Colonel active duty, 
which such active duty status carried. 

In the Brief at page 13, Appellees state that! the denial of 
Appellant's request for a court martial “has not been seriously 
challenged." | 

In the proceedings before the Board for Correction of Mili- 


tary Records, the refusal to grant the requested court-martial 


or obtain assistance from the Office of the Judge Advocate General 


| 
was placed in issue (A. p. 30)- 


The record shows that the Judge Advocate informed Appellant 


that because no charges were filed and the action taken was ad- 
| 


ministrative he could not represent Appellant. (A. p- 30.) 


It is, therefore, clear that the Secretary of the Army 
by selecting the illegal method of dismissing Appellant and 
denying the court-martial method was responsible for depriving 
Appellant of counsel at Government expense. 

The claim for reimbursement of legal expenses occasioned 
by the unlawful action of the Secretary is not, as Appellees 
here assert, "a species of tort claim against the United States" 
but the direct deprivation of a right accruing to Appellant's 
Officer status, a court-martial with adequate defense counsel. 

The argument regarding sovereign immunity is similarly 
lacking in merit, for Congress has waived its immunity by pro- 
viding for the creation of the Army Board for Correction of 
Military Records as an administrative substitute for the 


enactment of private bills. 


In Oleson vi. U.S., 172 Ct. Cl. 9, the Court held that 


Congress has waived immunity on a broad basis, and not on the 
narrow basis contended for by Appellees. 
In enforcing this statute (10 U.S.C. Section 1552), the 


Court held in Oleson that: 


The legislation is remedial and to be 
liberally construed, rather than narrowly 
or technically. 40 Ops. Atty. Gen. 504, 
508 (1947); 41 Ops. Atty. Gen. 203, 206, 
208 (1954). Nothing in the legislative 
history forbids this result. On the 
contrary, that history tends to aid the 
conclusion that the Board can correct _ 
military records insofar as they comprise 
or mirror erroneous or mistaken legal 
views, although there is no change in the 
hard facts themselves. "(I)t is clear that 
the Correction Boards were initially 
authorized in 1946 to provide an adminis- 
trative substitute for the enactment of 
private bills for the correction of mili- 
tary or naval records." Friedman v. United 
States, supra, 159 Ct. Cl. at 38, 310 F. 
2d at 404; Ogden v. Zuckert, 298 F. 2d/312, 
314-15 (C.A.D.C., 1961); 40 Ops. Atty. /|Gen. 
504 (1947); 41 Ops. Atty. Gen. 71, 73 (1951); 
41 Ops. Atty. Gen. 203, 206-07 (1954).; It 
would seem to follow the Boards were given 
jurisdiction to change the legal conclusions 
imbedded in military records just as Congress 
could do, and had done, by private act. 


We conclude that the Correction Board and 
the Secretary acted within their statutory 
authority in changing and correcting Captain 
Oleson's records. When he was paid as a 
consequence of the Board's determination, 
that payment was wholly lawful and proper 
under the specific statutory provision 
(added in 1951) authorizing the services to 
make payments due as a result of a correction 
in records (section 1552(c)). Under the) statute, 
too that determination and the payment, law- 
fully made, were "final and conclusive’ on all 
officers of the United States," including the 
General Accounting Office (section 1552(a)). 

| 


The statutory authorization to the Board to pay out of 
“current appropriations, a claim for the loss of pay, allow- 
ances, compensations, emoluments or other pecuniary benefits 
or for the payment of a fine or forfeiture" demonstrates the 
extent of the waiver of sovereign immunity. The right of the 
Court to review the action of the Board is implicit in our 
constitutional system. 

We submit, therefore, that as the claims here made do not 
require payment ‘out of the treasury of the United States but 
directly out of "Current Appropriations" the action here in- 
volved does not fall within the cases on sovereign immunity 
relied upon by Appellees. 

Concerning the claim for 102 days of leave we submit that 


the Statute relied upon (10 U.S.C. 701(b)) restricting the 


accumulation of leave to 60 days is inapplicable. 


As we pointed out in our main Brief (pp. 15, 30), the Army 
on its own initiative allowed payment for leave which Michael 
J. Collins was prevented from taking because of his unlawful 
incarceration. 

The Army upon the basis of an opinion of the Comptroller 
General also allowed payment to Collins of his Quarters 
Allowances for the period of such confinement. These two pay- 
ments:. to Collins are in accord with the principle enunciated 


by the Court in Egan v. U.S. (Ct. Cl.) 158 F. Supp. 377,378,holding: 


10 


The payment authorized by 10 U.S.C. Section 1552 
is not for services actually performed on active 
duty, but rather for services which would have 
been performed had the error or injustice cor- 
rected by the Board not occurred. 


For like reasons the Board should have allowed payment for 


102 days leave which Appellant would have enjoyed but for his 


- : 
unlawful removal from active service. | 


This honorable Court in Roberts v. Vance, 119 U.S. App. 
D.C. 367, 343 F. 2d 236, held that the release of appellant, 
an Army Major, from active duty status in the United States 
Army and transferring him to = inactive duty status was null 
and void, not having been issued in accordance with applicable 
Army regulations binding upon the Secretary in his official 


capacity. In so holding this Court stated: 


We think the Secretary was required to| 
observe his own regulations. Vitarelli v. 

Seaton, 359 U.S. 535, 79 S. Ct. 968, 3,/L. Ed. 

2d 1012 (1959); Service v. Dulles, 354 U.S. 

363, 77 S. ct. 1152, 1 L. Ed. 2d 1403 (1957); 
United States ex rel. Accardi v. Shaughnessy, 

347 U.S. 260, 74 S. Ct. 499, 98 L. Ed.' 681 (1954). 


This Court then remanded the case to the Court below for 


further proceedings directing the lower Court's attention 


specifically to footnote 11 of its decision which reads as 


follows: 
| 


The complaint prays for the following relief 
1. For an order declaring that the action 
taken by defendants is unlawful, null jand 


voia and of no force and effect whatsoever. 


2. For an order directing defendants to 
restore plaintiff to the status which he 
occupied in the United States Army prior 

to the unlawful action heretofore set forth, 
with all the rights, privileges and emoluments 
to which he would have been entitled but for 
the unlawful and invalid Order heretofore 
complained of. 


3. For an Order permanently enjoining 
defendants...from refusing or failing 
permanently to restore plaintiff to the 
status which he enjoyed prior to the un- 
lawful action complained of, including 
promotion to the rank of Lieutenant 
Colonel, for which he had been officially 
selected, as reported in Army Circular 
624-3,. dated 26 January 1962. 


4. For such other and further relief as 
to the Court may seem proper. /Authorities 
cited.7 


, 


Pursuant to such remand the Court below, on May 12, 1965 
issued the following Order which this Court affirmed on June 21, 
1965. The Order reads as follows (A. pp. 4,5): 


ORDERED that the order of the Secretary of 
the Army dated April 27, 1962, relieving 
plaintiff from active duty status in the 
United States Army and transferring him to 
inactive duty status be, and the same is 
hereby declared null and void for the reason 
that the Court of Appeals has held that the 
said order was not issued in compliance with 
applicable Army regulations binding upon the 
said Secretary; and it is 


FURTHER ORDERED that any and all orders 
issued by the subordinates of the Secretary 
of the Army implementing the Secretary's 
order of April 27, 1962 be and the same are 
hereby declared null and void; and it is 
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FURTHER ORDERED that plaintiff's Motion’ for 
Summary Judgment upon the remand be, and the 
same is hereby granted and the defendants" 
Motion for Summary Judgment on the remand 
be, and the same is hereby denied; and it is 


| 
FURTHER ORDERED that defendants restore plain- 
tiff to the status which he occupied in the 
United States Army prior to the unlawful action 


heretofore set aside, together with all the 
rights, privileges and emoluments to which 
he would have been entitled both by law and 
regulations, but for the unlawful and invalid 


order hereinbefore declared null and void. 


In view of the above we must conclude that the arguments of 


Appellees, that all the Appellant was entitled to was restoration 
| 


to his previous rank as Major with a permanent injunction against 
later promotion, are completely without merit. 


The action which the Court found unlawful can under no ecir- 
cumstances be so limited. 


If such were the full relief intended then the Court would 
have had to conclude that the punitive action of abpeliees against 
Appellant for speaking before the D.A.R. was a lawful curtailment 
of his right of Freedom of Speech. We are not persuaded that the 
Court so concluded. 

On the contrary, since the Secretary of the Army acted without 
legal authority from the beginning, this Court, wel submit, in- 
tended to wipe the slate clean and restore the status quo to and 
including the initial suspension of Appellant's promotion to 


i 
Lieutenant Colonel and his ultimate release from active duty. 


CONCLUSION 


In conclusion, it is submitted that the Order of the 
Court below denying full compliance with its Order on remand 
as affirmed by this Honorable Court's Per Curiam Order of 
July 2, 1965 is in error. 

We submit therefore that the Court should reverse the 
Court below and enter a judgement 

1. Directing Appellees to grant Appellant promotion to 
Lieutenant Colonel, A.U.S., effective June 26, 1962 together 

‘with compensation in accordance with such rank from June 26, 
1962 to the date of his retirement, September 30, 1965, and 
adjustment of his retirement compensation corresponding to 
such rank, 

2. Directing the Appellees to reimburse Appellant for 


one-hundred and two (102) days of leave which but for their 


unlawful and void action he would have been entitled to take, 


and 
3. Directing reimbursement to Appellant of the sum of 
fwenty Thousand Five Hundred Ninety Dollars and Ninety-Four 


Cents ($20,590.94) (not including the cost of this proceeding 


both in the Court below and on appeal to this Court) which 


costs would not have been incurred but for the unlawful 
and void action of the Secretary of the Army, Appellee 


herein. 


Respectfully submitted, 


MANUEL & SWEENEY 


By 
fobert E. Manuel 


Attorneys for Appellant 
Suite 620 Shoreham Building 
806 Fifteenth Street, N.W. 
Washington, D.C. 20005 
(737-4660) 


